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1. How to Avoid Complaints
1.1 Introduction

Most people receive an excellent service from their solicitors and complaints are rare, however it is important that solicitors know how to deal with them professionally when they do occur.

By its very nature, legal work can be time-consuming, complex and unpredictable. Opportunities for misunderstanding can arise. Clients can feel, sometimes justifiably, sometimes not, that they have not received the service they expected.

Most legal firms recognise this. They have put in place strong and transparent client relations policies which ensure that both solicitors and clients know exactly where they stand and which help to resolve concerns when they arise.

The Law Society of Scotland encourages all legal firms to devise and implement sound client relations practices. This document is designed to help busy solicitors formulate and put into action policies which will work. 

1.2 Background

To improve the efficiency and effectiveness of complaints handling within firms, the Society agreed that from 1 June 2005, every firm in Scotland, regardless of size, must have a dedicated Client Relations Partner to handle complaints and client concerns.

Firms are also required to register their Client Relations Partner with the Society, keep a record of each complaint, follow a set procedure and give the client a copy of the procedure if requested. Failure to comply could result in a finding of professional misconduct or unsatisfactory professional conduct. The Society’s Regulation Liaison Team offers training workshops for partners in legal firms holding this position.

Sole practitioners may be able to deal with client dissatisfaction themselves, especially where the service may have been provided by a member of staff. Alternatively, they could enter into a confidential, reciprocal agreement with another sole practitioner. 

In order to prevent complaints arising in the first place, every client must now be given an easy-to-understand letter of engagement outlining work to be done and the expected costs. The aim of this is to ensure clarity of the contract between solicitor and client. 
1.3 Managing Client Expectations

Solicitors should assess their clients’ expectations quickly. If these expectations cannot be met the solicitor should decline to act and should advise the client to consult another solicitor.

Initial discussions with a client should outline: 
· Details of the work to be carried out; 
· The fees and outlays to be charged, or the basis upon which they are to be charged, and an estimate of eventual costs; 
· The name of the person who will carry out the work and who to contact if concerns arise;
· The timescales involved and what does the client expect by way of reporting from the solicitor, with a discussion of consequent costs. 
These matters will also be included in the subsequent letter of engagement.

The client should be informed of any changes to those arrangements, for instance, if estimated costs are exceeded or another solicitor has to take on the work because of absence or some other reason. It is helpful to introduce the client to any new staff they may have to deal with.

1.4 Time Management.
Time is precious to both solicitors and clients. It is reasonable for clients to expect that their letters and calls will be answered or acknowledged timeously and that progress will be made in their transaction without their requiring to prompt the solicitor into action. 
Not all calls, emails and letters can be answered immediately. Clients should be informed that this is so and that communications will be answered within a reasonable target time.
Where it is not possible to provide a full reply, a holding letter or email may assist to explain the delay to the client and prevent their erroneous assumption that the solicitor is “doing nothing”. 
There are cost implications of providing regular reports to clients of which the client should be made aware at the outset. It may be a matter of agreement with the client at the outset how regular such reporting should be.   
1.5 Diary Control

The habitual use of computerised diary systems or office diaries should prompt action on or review of files at reasonable and regular intervals. Administrative staff may be able to lessen the administrative burden on the fee earner by regularly pulling out files for review, prompted by a paper diary system if there is no computerised system in place.  

1.6 File Meetings/Staff Discussion
It is human nature to avoid difficult situations and where files are going wrong this is particularly dangerous as things can easily go from bad to worse. 

Grappling with the difficult issue, sharing the problem, owning up to a lack of skill or expertise or time and seeking guidance, assistance or support in-house at an early stage can all help to prevent a situation getting out of hand and leading to a complaint.  

1.7 Local Faculty Members/Peer Support

Particularly for a small or sole practitioner firm, in house support may not be available. The local Faculty or Council member should be a source of support and may be able to direct a practitioner to further sources of assistance. 

1.8 Help from the Society 
The Professional Practice Department provides guidance on the regulations and procedures governing problematic areas of practice and ethical dilemmas. Contact details are given below.

2. What to do if you get a complaint
2.1 How to Handle Complaints
If clients do become dissatisfied, then it is important for the reputation of the firm and the profession as a whole that their issues are dealt with promptly and seriously. It is essential that the internal complaints procedure is up-to-date and all staff, particularly the receptionist, are familiar with it.  The client should also be told about the firm’s complaints procedure, with a written copy provided when requested.

Once a piece of business has been concluded, firms might consider handing out a satisfaction survey. This will provide invaluable feedback by identifying areas which could be improved and where more training may be necessary.
2.2 Tips for Resolving Complaints as Early as Possible

· Learn to spot the early signs of client dissatisfaction, such as clients complaining to reception staff that calls are not being returned, and deal with them in an open, sensitive and proactive way;
· Always remember that good communication is the key to resolving dissatisfaction. The earlier any problem is tackled, the more likely it is that it can be resolved in a way which suits all parties;
· Don’t hide from the issue. Acknowledge concerns quickly and tell the client about your procedure for resolving complaints;
· Arrange a meeting to try to resolve the concerns;
· Prepare for the meeting with the client, including reviewing the file, and make no assumptions before it takes place;
· Meet the dissatisfied client in a relaxed, friendly and non-confrontational way and in a neutral part of the office space if this is possible. This will improve the chance of resolving the matter. Both parties should remain open and listen to each other without apportioning blame;
· Get the client to clarify what the concerns are and what outcome is sought. Reflect these back to the client in a non-defensive manner to ensure they have been accurately understood. Try to recognise how they might be resolved with a realistic, practical solution;
· After the meeting has taken place, write to the client confirming any agreement reached and the next steps.
2.3. What to do if a formal complaint is made.
If a complaint cannot be resolved by the firm, the complainer may raise it with the Scottish Legal Complaints Commission (SLCC) which acts as the gateway for all complaints. It will investigate complaints about service where the business started on or after 1st October 2008. If the work was instructed before this date or if the complaint relates to conduct, the SLCC will refer the matter to the Society for investigation. 
The following tips will help to smooth the process and ensure that investigations are conducted with the minimum of problems and delay for all concerned:

· Respond within the time limits which have been set out. Failure to do this can of itself become a service and conduct complaint in addition to, and separate from, the original complaint. Firms should ask for more time to respond if required and should never ignore correspondence;
· Files should be sent if requested. If not available, let the Society or SLCC know and explain why.  If the complainer has been raised by a third party ensure you have your client’s authority before disclosing information.  
· Deal only with the specific complaint or issues raised;
· Keep an open mind. In investigations relating to service complaints, opportunities to resolve the matter can still arise throughout the process although a formal investigation has commenced.
· If in doubt about procedures, speak to the Complaints Investigator at the Society or the Case Investigator at the SLCC responsible for handling the complaint.
· Seek advice. The LDU contact details are noted below. Speak also with the Regulation Liaison Team at the Society on 0845 113 0018 or 0131 476 8168, who can provide information and support on complaints related matters. 

3. The Society’s Complaints Process
A separate document has been produced to inform both the profession and the public about the process which the Society will apply to the investigation of complaints about a solicitor’s conduct: “The Society’s Conduct Complaints Process"
Copies of this document and of other relevant material can de downloaded from the Society’s website and hard copies can be obtained from the Society’s Regulation Liaison Team.  Please contact 0845 113 0018 or 0131 476 8168 for further information and assistance.  


4. The Scottish Legal Complaints Commission Process

The Scottish Legal Complaints Commission (SLCC) acts as a gateway for all complaints.  It will pass eligible conduct complaints to the Society for investigation and determination. 
The Society has designed new procedures to handle these conduct complaints.  Information about the Society’s handling of conduct complaints is available in the leaflet entitled, “The Society’s Conduct Complaints Process”.  This is available in a downloadable format from the Society’s website, www.lawscot.org.uk 
All service complaints investigated by the Commission will pass through a 5 stage process involving:

1. Enquiry

2. Eligibility

3. Mediation/liaison

4. Investigation 

5. Member Determination
1. Initial Enquiry 
The Gateway Team at the SLCC has responsibility for the first stage of initial enquiry by a complainer and it assesses the eligibility of the complaint for investigation by the SLCC.   
The SLCC logs all complaints received and maintains statistical data regarding the numbers and types of complaint received and the method and time taken to resolve or determine them.

4.2. Eligibility 

The SLCC expects its staff to enter into dialogue with the complainer to determine the essence of the complaint at an early stage and to manage the complainer’s expectations. 
· Time limits. 

Complaints must be received by the SLCC within one year of the matter occurring or first coming to the complainer’s attention.  Otherwise, they will be rejected.
· Prematurity. 

The SLCC will not accept complaints for investigation where it considers that the firm has not had a reasonable opportunity to deal with the complaint through the internal complaints handling process of the firm.  The SLCC has discretion to dispense with this requirement if there are exceptional reasons, e.g. the complaint discloses serious professional misconduct.  
· Frivolous, vexatious or totally without merit.

The SLCC can reject complaints if they are frivolous, vexatious or totally without merit (or a combination).  Decisions to reject are taken by a member or committee of the SLCC Board.  The SLCC considers there to be a clear differentiation between vexatious complainers and vexatious complaints and has indicated its view that an apparently trivial complaint might on its own be judged as vexatious but if there were a series of similar allegations regarding the same solicitor then a pattern of apparently vexatious complaints might demonstrate a worrying situation which could require to be investigated.  
For example, where complaints were received that a solicitor had been sending out mail to clients without having stamped the letters; on its own a single instance would not be judged sufficient basis for a complaint. If however there were a series of complaints all alleging the same behaviour on the part of the same solicitor then this would be identified by the SLCC from the data captured by it and if it judged there to be a pattern of conduct which was relevant to pass onto the Society for consideration as a potential conduct issue then the SLCC would take this step. 

· Classification.

The SLCC will decide whether the complaint is about service, conduct or both (hybrid).  In hybrid cases, there will be early discussion between the SLCC and the Regulation Liaison Team of the Society to agree whether, in the circumstances of each particular case, the service or conduct aspect should be investigated first.  

4.3. Mediation 

One of the SLCC’s stated aims is to facilitate, where possible, amicable resolution of complaints received.  Mediation can be introduced at any stage of the investigation if both parties agree. If either party is not willing to attend mediation sessions then the SLCC will proceed to investigate the complaint.   

As individual mediation progresses in each case, the SLCC will monitor developments and may decide to abandon the mediation process if it considers that the procedure is not achieving sufficient progress.
Comprehensive information regarding mediation and guidance about the mediation process will be found on the SLCC’s website.
 4.4. Investigation 

The SLCC has indicated that it will remain impartial throughout. It will investigate complaints referred to it. It has no power to seek out issues for investigation or to raise complaints of its own volition. 

Case Investigators will assess the complaints which reach the investigation stage, formulate individual investigation plans and decide what information is required from the parties. 

To start with, a Case Investigator will consider the information provided by the complainer and request additional evidence as required.  The Case Investigator has responsibility to make a decision on the merits of the complaint under investigation. The SLCC has the power to demand documents from solicitors and other parties.  
At the end of the investigation stage the Case Investigator’s Provisional Report will be issued to parties and if both agree with its terms then the investigation will be closed at that point, (settlement).  If not agreed then the report will be passed to the Members of the Board of the SLCC for a determination.

The SLCC has stated that it will use its discretion in reducing the amount of the case fee payable by the practitioner, “Complaint Levy” and that this will generally be reduced, if the case is settled on the basis of the recommendations of the report.  
The current levels are set out in the SLCC ‘s published budget as follows:

For the period 01 July 2009 to 30 June 2011 where:

a) mediation takes place in relation to the complaint and the outcome of the mediation is accepted by both the complainer and the practitioner, the Complaint Levy is set at £0.

b) a settlement proposed as respects the complaint by the SLCC under section 9 (2) of the 2007 Act  is accepted by both parties and upholds at least one element of the complaint against the practitioner, the Complaint Levy on the first settlement is set at £500. The SLCC reserves the right to increase the Complaint Levy for a second and any further settlements within a period of 24 months of the first settlement to £700. If no element of the complaint is upheld, the Complaint Levy is set at £0.

c) a formal determination under section 9(1) of the 2007 Act will result in a Complaint Levy on the first determination  at £800. The SLCC reserved the right to increase the Complaint Levy for a second determination within a period of 24 months of the first determination at £1,200 and on third and any further determination within a period of 24 months of the first determination at £2,000 
4.5. Determination 

The SLCC’s Rules are presently available and downloadable from its website, www.scottishlegalcomplaints.com 

In general terms, where the recommendations of a Provisional Report are not agreed by both parties, the merits of the complaint and any recommendations will be decided by a committee comprised of members of the Board of the SLCC. The SLCC may decide to hold a meeting to decide the complaint at which parties may be present. (Rules 15, 16)
Determination Committees will be chaired by a lawyer member, will consist of 3, 5, 7 or 9 members of the Board of the SLCC and must have a majority of non-lawyer members. There are restrictions upon the members who are entitled to sit on a Determination Committee. Members are excluded if they have had prior involvement in any decision making function at an earlier stage in the investigation of the complaint. 

A quorum of the SLCC is 5, at least 3 of whom must be non-lawyer members. A quorum of any committee established by the SLCC is 3.
The SLCC may admit such evidence at a Determination Committee as it considers fair to admit and as appears to it to be relevant to the complaint whether or not the evidence would be admissible in proceedings in an ordinary civil action.

The powers of the SLCC where a service complaint is upheld are set out in section 10 of the Legal Profession and Legal Aid (S) Act 2007. 
The SLCC has the power to decide the service complaint by awarding the complainer up to a maximum of £20,000 for any loss, inconvenience or distress resulting from the inadequate professional service.  It can also require the relevant legal practices and practitioners to reduce fees, re-do work and correct any mistakes, at their own expense.  If the SLCC feels that a practitioner shows a lack of competence relating to any area of the law or legal practice, it can report the matter to the Society.
If leave is obtained, an appeal may be made to the Court of Session within 28 days on any of the grounds set out in section 21(4) of the 2007 Act.
General Matters 

Where any client contacts a Client Relations Partner in relation to any new complaint from 1 October 2008, the CRP should:

· Attempt to resolve the complaint informally in accordance with the firm’s stated complaints process. 

· Make and retain a comprehensive written record of the steps taken to attempt resolution. 
· If that process fails to resolve the concern, inform the client to contact the Commission rather than the Society to make any formal complaint.  

It is the Commission’s function thereafter to sift out complaints which relate to service commenced prior to 1 October 2008 and it will then refer these matters back to the Society to be investigated in accordance with current procedures.  
Outline flow charts demonstrating the Society’s investigative process and the Commission’s investigative process are available separately.
The SLCC runs educative sessions aimed at various parties including the public, consumer organisations and solicitors.  Any queries should be addressed to Rosemary Agnew, Acting Chief Executive Officer.  

5. Further Assistance and Contacts

More Information is available from the Better Client Care Guidance Manual available from the Society or by contacting the Regulation Liaison Team on: 0845 113 0018 or 0131 476 8168.  Further information is also available on the Society’s website.
For Professional Practice Enquiries contact Bruce Ritchie, Fiona J Robb, Stella McCraw or John Scott on 0131 476 8124. Solicitors can also speak to their local Council member.

Advice which is independent of the Society is available if you are a member of the Legal Defence Union. For more information, please contact the organisation’s Chief Executive, Professor David O’Donnell, on 01561 340 336, or Chairman, James McCann on 01489 879 791. 

For the Lawcare advice and counselling service contact Scottish co-ordinator, Mark Hepburn on 0800 279 6869, or at PO Box 18508, Inverurie, Aberdeenshire AB51 7YH, Tel: 01330 830125, or email mark@lawcare.org.uk. 
For Information about the Scottish Legal Complaints Commission write to Rosemary Agnew, Acting Chief Executive Officer, Tel: 0131 528 5111 or visit www.scottishlegalcomplaints.com
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