BORDERS STANDARD CLAUSES ( 2007 EDITION)
ANNOTATED VERSION

General Note

In missives for residential property, the only obligation on the purchaser is to pay the price on the date of entry. All other obligations are on the seller. The Borders Standard Clauses make explicit what is already implicit in ‘traditional’ missives, namely that these seller’s obligations are of two quite different kinds. In the first place, there are positive obligations: things the seller must actually do. In the second place there are warranties: guarantees by the seller that particular sets of fact are true. In traditional missives these separate types of obligation are mixed together without distinction. The Borders Clauses keeps them apart. One advantage is that everything which the seller has to do can then be found in one place (cls 3 – 7). Another is that the warranties are also in one place (clauses 9 – 14) – a convenience which is increased by the fact that, in practice, it is only the warranties which the seller is likely to need to qualify. A key difference between positive obligations and warranties is that a warranty cannot be enforced by specific implement – for the seller has not undertaken to do anything. 

Separating the positive obligations from the warranties is the crucial clause 8. This provides that, where titles or other documentation supplied by the seller disclose a breach of one of the positive obligations or warranties, the purchaser has 10 working days to react by giving written notice to the seller. If a notice is sent, the purchaser then has the option of rescission (but without damages). If no notice is sent, the breach can no longer be founded on. The idea is that deficiencies which are patent from the titles or other documentation should be dealt with at once so that both parties know where they are. Consequently, it is only latent deficiencies or those not covered by documentation (both unusual) which are capable of giving rise to a claim against the seller at some later date.
1  The Property

The Property includes –

(a)
the minerals, if they are owned by the Seller;

(b)
the following items, if they were in the Property at the time when it was exposed for sale:

(i)
garden shed, greenhouse, garden frames, summerhouse, garden statuary, clothes poles, rotary clothes dryers, and all plants, shrubs and trees;

(ii)
blinds, pelmets, curtain rails and runners, and curtain poles and rings;

(iii)
carpets and floorcoverings (excluding loose rugs), and stair carpet fixings;

(iv)
fitted bedroom furniture, shelving and fireplace surround units, bathroom fittings including mirrors and cabinets, kitchen units (whether freestanding or fixed), extractor hoods and extractor fans, and such kitchen appliances as are integral to or encased within kitchen units;

(v)
electric storage heaters, and fitted gas or electric fires; 

(vi)
electric light fittings including fluorescent lights, wall lights, bulbs and bulb holders (but not shades, except in the case of wall lights);

(vii)
loft ladders, double and secondary glazing, and door chimes; and

(vii)
television aerials and associated cables and sockets, satellite dishes, burglar and fire alarms and other security systems.    
Note

Clause 1(a) is necessary because of the decision in Campbell v McCutcheon 1963 SC 505 that, unless suitably qualified, a contract for the sale of land includes the minerals – with the result that if the minerals are not in fact included (as is usually the case), the purchaser can rescind. Clause 1(a) removes any remedy from the purchaser.
Clause 1(b) supplements the description of the property which appears in the offer letter, and  covers items which, on one view, might be moveable and so not included in the sale. 

2  Purchaser’s obligation: payment

On the date of entry the Purchaser will pay the price to the Seller, such payment being made by not later than 3.30 pm.
Note

This is the only obligation on the purchaser. All other obligations, and warranties, are undertaken by the seller. Clause 19 deals with the consequences of failure to pay.
3  Seller’s obligations: possession
(1)
On the date of entry the Seller will give to the Purchaser –

(a)
vacant possession of the Property, and

(b)
the keys to the Property, any remote controllers for garage doors or parking barriers, and any necessary security codes.

(2)
The Seller will leave for the Purchaser any bin or other apparatus for refuse disposal provided by the local authority.

Note
In exchange for payment of the price, the seller is under the series of positive obligations set out in cls 3 – 7. Clause 3, the first of these, provides for the giving of vacant possession on the date of entry. 
4  Seller’s obligations: title
(1)
The Seller will exhibit to the Purchaser not later than 10 working days before the date of entry, and deliver to the Purchaser on the date of entry, a good and marketable title to the Property including –

(a)
if the transaction induces first registration in the Land Register, the items specified in clause 5; and

(b)
if the title to the Property, or part thereof, is already registered in the Land Register, the items specified in clause 6.

(2)
The Seller will also deliver at the date of entry –

(a)
a valid executed disposition in favour of the Purchaser or the Purchaser’s nominees;

(b)
if the disposition is to be dual registered, a completed registration form in respect of any  registration required against other property belonging to the Seller together with payment in respect of the registration dues;  
(c)
a valid executed discharge of any outstanding heritable securities together with completed registration forms and payment in respect of the registration dues; 

(d)
a form 10 or form 12 report brought down to a date not more than three days before the date of settlement; and 

(e)
a letter of obligation in the ‘classic’ style recommended by the Law Society of Scotland.
(3)
The Seller warrants that the land certificate to be issued to the Purchaser will disclose no entry, deed or diligence prejudicial to the Purchaser’s interest other than such as are created by or against the Purchaser, or have been disclosed to and accepted by the Purchaser prior to the date of settlement.

Note

Clause 4 explains what the seller must deliver in respect of the title, and when. Further details are given in cls 5 (first registrations) and 6 (dealings). The substantive content of these clauses is based on, but does not follow in all respects, the model clauses set out in paras 8.9 and 8.37 of the Registration of Title Practice Book. Clauses 4 – 6 are supplemented by the warranties as to title contained in clause 10. 
Clauses 5 and 6 are without prejudice to the generality of clause 4(1). In other words, the seller must deliver whatever documentation is needed for a good and marketable title even where, in some unusual cases, that documentation exceeds what is listed in clauses 5 and 6. 
The wording of cl 4(2)(a) should be noted. The disposition must be wholly ‘valid’ and not merely, as more usually, ‘validly executed’.

Clause 4(2)(b) covers split-off dispositions which impose real burdens or servitudes, and so have to be dual registered in terms of the Title Conditions (Scotland) Act 2003.

The three-day period in cl 4(2)(d) is a requirement of the CML Lenders’ Handbook para 5.10.1.
In due course it may be necessary to add to cl 4(2) to take account of transactions which proceed under ARTL.

Some Standard Clauses include provisions about company searches while others avoid them by a warranty that the seller is not a company etc. The Borders Clauses adopt the latter course (see cl 10(6)). Note, however, that an obligation to produce a companies search in appropriate cases (eg where, on a first registration, an owner within the prescriptive period was a company) is in any case covered by the general obligation in cl 4(1) to give a good and marketable title.
5  First registrations
The items referred to in clause 4(1)(a) are –

(a)
a prescriptive progress of title (principals or extracts) together with principals, extracts or quick copies of all writs creating servitudes or real burdens;

(b)
except where the Property comprises part of a tenement, a P16 report or property definition report from reputable professional searchers confirming that the legal boundaries coincide with the occupational boundaries; and 
(c)
such other documents and evidence, including a plan, as the Keeper may require to enable him to issue a land certificate in name of the Purchaser (or nominee) as registered proprietor of the Property without exclusion of indemnity and containing a statement that there are no subsisting occupancy rights in terms of the Matrimonial Homes (Family Protection) (Scotland) Act 1981 or the Civil Partnership Act 2004.
Note

To the usual clause there is added, in para (c), a reference to the Keeper’s statement in relation to occupancy rights. The effect is to require the seller to produce any Matrimonial Homes Act documentation that might be needed in respect of the current transaction, ie a written declaration (the replacement for the affidavit), renunciation or consent. (It is no longer necessary to consider documentation in respect of previous transactions: see Family Law (Scotland) Act 2006 s 6(2).)

6  Dealings
The items referred to in clause 4(1)(b) are –
(a) 
a land certificate without exclusion of indemnity or, if the land certificate has not been issued by the Keeper pending a previous application, certified copies of all documents sent to the Keeper in support of the outstanding application;
(b)
all necessary links in title evidencing the Seller's exclusive ownership of the Property; and
(c)
such other documents and evidence, including a plan, as the Keeper may require to enable him to issue a land certificate in name of the Purchaser (or nominee) as registered proprietor of the Property without exclusion of indemnity and containing a statement that there are no subsisting occupancy rights in terms of the Matrimonial Homes (Family Protection) (Scotland) Act 1981 or the Civil Partnership Act 2004.
Note
Clause 6(a) is supplemented by cl 11 in respect of a case where the land certificate has yet to be issued.

7  Seller’s obligations: other matters
(1)
The Seller will exhibit to the Purchaser not later than 10 working days before the date of entry, and deliver to the Purchaser on the date of entry –

(a)
satisfactory property enquiry certificates from the local authority or a private searcher acceptable to the Purchaser and dated not more than three months before the date of settlement;

(b)
if recommended by the Coal Authority or similar statutory body, a satisfactory coal mining search;
(c)
all necessary planning consents in respect of any development on the Property (within the meaning of the Town and Country Planning (Scotland) Acts) during the period of 10 years prior to the date of settlement; 

(d)
all necessary building warrants and completion certificates in respect of any work carried out to the Property during the period of 15 years prior to the date of settlement;

(e)
valid and enforceable guarantees in respect of any specialist treatment (including the installation of a damp proof course) carried out to the Property during the period of 20 years prior to the date of settlement; 

(f)
if the Property comprises or includes a house which was completed during the period of 10 years prior to the date of settlement, either home warranty scheme documentation from NHBC or such equivalent documentation as is acceptable in terms of the CML Lenders’ Handbook; 
(g)
if the Property is served by a private water supply – 

(i)
a local authority analysis, dated within six months of the date of settlement, evidencing that the water supply is fit for human consumption and conforms with all current regulations; and 
(ii)
in the event that the supply requires to be registered with the local authority, a copy of the relevant registration;

(h)
if the Property is served by a private drainage system –

(i)
documentation in respect of registration of the system with the local authority, SEPA or such other authority with whom registration may be required; or 

(ii)
if no registration is required, documentation vouching that the system meets with the requirements of any relevant regulations or regulatory body and that the discharge is dissipated or disposed of in a manner and to a standard acceptable to such body; and 
(i)
such evidence as is reasonably required to demonstrate compliance with the Seller’s warranties set out in clauses 10 – 14. 
(2) Documentation is ‘satisfactory’ for the purposes of this clause if it does not disclose any matter which materially and adversely affects the Property.  

Note

Apart from matters directly affecting the title, covered by cls 4 – 6, various other types of documentation are standardly required to be produced by the seller. For convenience, the Borders Missives includes them within a single clause. Often they are linked to one of the warranties set out in cls 10 – 14. 
The list in cl 7(1) is fairly miscellaneous. The time period set out in para (a) is a requirement of the CML Lenders’ Handbook paras 5.2.2 and 5.2.3. The reference to the CML Lenders’ Handbook in para (f) is to para 6.6 of the Handbook. Paragraphs (g) and (h) should be read with the warranties set out in cl 12(3) and (4). Paragraph (i) makes plain that the seller must provide appropriate evidence of the accuracy of the various warranties set out in cls 9 – 13.

Of the documentation listed in cl 7(1), some is neutral (ie to comply, all the seller has to do is to produce the piece of paper in question) and some is evaluative (ie to comply, the paper must also be satisfactory as to content). The evaluative documentation is that covered by paras (a), (b) and (i). In respect of (i), the basis for evaluation is the warranty in question (eg in relation to cl 10(1), the titles produced will be adequate only if they do indeed demonstrate that there are no unusual or unduly onerous title conditions). In respect of (a) and (b) the basis for evaluation is the adjective ‘satisfactory’, which is defined in cl 7(2). (For judicial consideration of the words used in the definition, see Smith v Jack 2005 GWD 1-14; and see also para 5.4.1 of the CML Lenders’ Handbook.)
The clause refers to both ‘date of entry’ and ‘date of settlement’. The former is the date set out in the offer letter and on which the parties are contractually bound to settle the transaction. The latter is defined in cl 24 as the day on which settlement actually takes place, thus taking account of the possibility that settlement might be delayed due to non-performance by one of the parties. In cl 7 – as in all the clauses imposing positive obligations (ie cls 2, 3, 4 and 7) – the seller’s obligation to exhibit and deliver documentation is tied to the date of entry. But to cover the possibility that settlement is delayed, and the documentation delivered late, any time period contained in the individual paragraphs of cl 7(1) refers to the date of settlement. So suppose that the date of entry is 1 May but that settlement does not actually take place until 15 June. In that case the property enquiry certificates provided for in cl 7(1)(a) must be dated not more than 3 months before 15 June (and not 3 months before 1 May).  
8  Documentation evidencing breach of contract
(1) 
This clause applies where – 

(a)
documentation has been exhibited by the Seller in terms of clause 4(1) or clause 7(1), and
(b)
it is evident from the documentation that the Seller is in breach of an obligation (including a warranty) under the contract.
(2)
The only remedy of the Purchaser in respect of such breach is to rescind the contract; but rescission cannot take place unless –

(a)
the breach is material;

(b)
the Purchaser gave notice to the Seller within 10 working days of exhibition that the position as disclosed by the documentation was not accepted; and

(c)
if the breach is remediable, the Seller has not remedied the breach by the date of entry. 

Note
Under cls 4(1) and 7(1) the seller must produce exhibit certain documentation – in particular, the title – not later than 10 working days before the date of entry. The effect of cl 8 is that, once particular documentation is produced, the purchaser has 10 working days in which to complain. After that it is too late. Furthermore, the only remedy available is rescission, and there is no question of the seller being liable in damages. Clause 8 covers all obligations of the seller, whether in the form of positive obligations or warranties. This very wide coverage makes it particularly important that the purchaser’s solicitor is vigilant and swift in the examination of documentation.
For the meaning of ‘notice’ in subcl (2)(b), see cl 23.

Clause 8 applies to such documentation as is actually produced, and to defects which are apparent from that documentation. It does not relieve the seller of the obligation to produce documentation which, under the contract, he is bound to produce. Thus suppose that during the last 10 years the property has been altered twice, but building warrant and completion certificate are produced only in respect of the second alteration. If the purchaser says nothing for 10 days, it is then too late to complain about the warrant and certificate that were actually produced; but he can continue to insist, under cl 7(1)(d), on the production of the missing warrant and certificate. 

9  Seller’s warranties

Clauses 10 – 14 are warranties by the Seller in favour of the Purchaser, and warrant the position as at the date of entry.

Note

In traditional drafting, offers are often strewn with statements of fact which, on the face of things, are devoid of legal content. Clause 9 makes clear that such statements are actually legally enforceable warranties as to fact undertaken by the seller in favour of the purchaser, and that the date on which the statements require to be true is the date of entry.

The seller’s obligation to produce appropriate evidence in respect of the warranties is contained in cl 7(1)(i), and under cl 8 the purchaser has 10 working days to respond to any deficiency which that documentation discloses. So for example the purchaser has 10 days from receipt of the titles to object that the property is affected by unduly onerous title conditions (cl 10(1)), that the existing state and use of the property do not conform with the title conditions (cl 10(2)), or that the clause of reservation of minerals includes a right to enter the property or lower its surface (cl 10(3)). Later objections will not be entertained. This means the warranties have a continuing life only in respect of deficiencies not disclosed by documentation which the seller produces.
10  Title
(1)
The Property is not affected by any unusual or unduly onerous title conditions.

(2)
The existing state and use of the Property are in conformity with the title conditions.
(3)
Any reservation of minerals is subject to conditions as to adequate compensation and does not include any right to enter the Property or lower its surface. 
(4)
The Property is not affected by any order for the transfer of property made under the Family Law (Scotland) Act 1985.

(5)
The Property is not affected by any entry in the Register of Community Interests in Land.

(6)
The Seller is not a company, limited liability partnership or other incorporated body.

Note

For the most part, these are standard and familiar warranties.

In subcl (1) ‘title conditions’ is intended to have the same meaning as in the Title Conditions (Scotland) Act 2003 (the definition is in s 122(1)) and so includes servitudes as well as real burdens.
The reference to ‘state’ in subcl (2) is intended to catch unauthorised alterations (ie alterations which are contrary to real burdens).

Subclause (6) is included only because of the absence of a provision for company searches, letters of non-crystallisation, and so on. See the note to cl 4.
11  Dealings: land certificate unavailable

If an application for first registration by a Seller (or predecessor) is still being processed by the Keeper –
(a)
all requisitions made by the Keeper have been implemented;

(b)
the Keeper has not indicated any concern with the application such as might result in its rejection or in exclusion of indemnity;

(c)
any copy documents supplied by the Seller to the Purchaser are true copies of the originals;
(d)
the Seller shall not (and shall procure that any predecessor does not) withdraw the application.
Note

This clause should be read with cl 6(a).
12  Access and services
(1)
There is direct access to the Property from a road which has been adopted for maintenance by the local authority.

(2)
The Property is directly connected to –

(a)
the public water supply or a private water supply (whether exclusive or shared);

(b)
the public sewer and drainage system or a private drainage system (whether exclusive or shared); and 
(c)
the public electricity and gas supply.

(3)
If the water supply is private –

(a)
the quantity of water is and has throughout the Seller’s period of ownership been sufficient in all respects for the proper use and enjoyment of the Property; 
(b)
the whole water supply system is in good condition commensurate with age; 
(c)
there are no known proposals to extend the system which may result in a restriction of the supply to the Property; 
(d)
there are no repairs contemplated or outstanding in respect of the system for which the owner of the Property is liable.

(4)
If the drainage system is private, it is in full working order and there are no contemplated or outstanding repairs for which the owner of the Property is liable.

(5)
The Property has the benefit of such servitudes (if any) as are required for its proper and convenient use, including servitudes in respect of drainage, water, electricity, gas, and vehicular access.
Note

Subclause (1) is partly designed to tease out the facts. If access is private, subcl (1) will need to be deleted. 
Subclause (2) offers the option of either public or private water and drainage. Where the systems are private, various warranties are set out in subcls (3) and (4) – supplemented by the seller’s obligation to exhibit the documentation listed in cl 7(1)(g) and (h).

Subclause (5) is a sweeper-upper, but is also a requirement of the CML Lenders’ Handbook para 6.8.1. The words ‘if any’ are intended to indicate that servitudes are quite often not needed, because there is a public road, mains water and drainage and so on. In a case where a servitude is needed, it will be sufficient if it is constituted by prescription.

13  Common facilities 
Any liability, however arising, which falls on the owner of the Property in respect of the maintenance of –

(a)
the roof, walls, passage and stair, and other mutual parts of a tenement;

(b)
any other facility which is also of benefit to other property; 
is equitable and proportionate.

Note

This clause is mainly, though not solely, about tenements. Under the former law there was concern as to whether liability for common repairs in tenements (especially in respect of the roof) was equitably apportioned. Now equitable apportionment is automatically achieved by the Tenement Management Scheme, contained in the Tenements (Scotland) Act 2004. That Scheme, however, is subject to contrary provision in the titles. Thus the main purpose of cl 13(a) is to warrant that any such contrary provision is itself equitable.  

In subcl (b), ‘facility’ derives from s 122(1), (3) of the Title Conditions (Scotland) Act 2003. Section 122(3) lists ‘facilities’ as including (a) a common part of a tenement (b) a common area for recreation (c) a private road (d) private sewerage and (e) a boundary wall. So subcl (b) would for example apply to maintenance liability imposed in respect of a private road over which the property enjoys a servitude of access.
‘However arising’ is intended to cover not only liability by real burdens or by statute, but also the residual liability which, in non-tenemental property, comes from owning something.

14  Awareness of circumstances affecting the Property
(1)
So far as the Seller is aware, the Property is not affected by –

(a)
wet rot, dry rot, rising damp, woodworm or other infestation;

(b)
significant levels of contamination;
(c)
a proposed scheme of common repairs which has not yet been agreed or instructed;

(d)
proposals for development of other property and which are detrimental to the Property;   

(e)
proposals for compulsory purchase.
(2)
So far as the Seller is aware, the Property was not affected by flooding during the period of 20 years prior to the date of entry. 
Note

It is possible to argue that this rather miscellaneous clause is hardly worth having, since in practice it would be difficult to show that the seller was ‘aware’ of the matter in question. There seems only to be one reported case in which a clause of this type was founded on, and in the event the claim was unsuccessful: see Donald v Hutchinson 2000 SLT 963.

15  Central heating, plumbing and electrical systems
(1)
The Seller will meet the reasonable cost of repairing any fault in the central heating, plumbing and electrical  system provided that notice as to its general nature is given to the Seller not later than 7 days after settlement; but the first £150 of the cost will be met by the Purchaser.
(2)
Except in an emergency, the Purchaser must give the Seller a reasonable opportunity to inspect the system before the repair is carried out.
(3)
In this clause, ‘fault’ means any defect as a result of which the relevant system is not in good and safe working order commensurate with age; but the absence of regular maintenance or the fact that the relevant system no longer complies with current installation regulations is not, of itself, a fault.
Note

This clause allows repairs to be carried out by the purchaser at the expense of the seller, but subject to an ‘excess’ of £150 and to a right of inspection by the seller. Only ‘faults’ as defined in subcl (3) are covered. 

‘Notice’ (see subcl (1)) is defined in cl 23. The reference to ‘general nature’ (subcl (1)) acknowledges the fact that the buyer is unlikely to be a heating engineer and so cannot provide a precise diagnosis of the problem or of its extent. The potential difficulties here were brought out by Williams v Mutter 2002 SCLR 1127.
16  Pending repairs

(1)
Not later than 5 working days before the date of entry, the Seller will provide the Purchaser with full information as to –

(a)
any notices or orders by a local authority or other public body calling for repairs or other works for which the owner of the Property is liable; and
(b)
any repairs or other works which have been carried out or agreed to be carried out and for which the owner of the Property is liable.

(2)
The Seller will meet the cost of such repairs or works as –

(a)
arose under a notice or order issued before the date of entry; or
(b)
were carried out or agreed to be carried out before the date of entry.
(3)
The Purchaser may retain from the price a sum representing the estimated amount of any cost mentioned in subclause (2) and still outstanding, augmented by 25%; and such retention shall be held in an interest-bearing account by the Purchaser’s solicitor and be paid as follows:

(a)
to whichever of the Seller or the Purchaser pays the cost, a sum equal to that cost;
(b)
to the Seller, any balance which then remains. 

Note

Essentially there are two different types of outstanding cost. One arises under statutory notices. The other arises under real burdens including, in the case of a tenement, the Tenement Management Scheme. Typically, but not invariably, these refer to common repairs. Both types are covered to some degree by the Title Conditions (Scotland) Act 2003 and the Tenements (Scotland) Act 2004 – except that the Acts do not extend to statutory notices in non-tenemental properties. This clause is drafted against that statutory background.

Subclause (1) is simply a call for information. Of course the purchaser is likely to know of statutory notices from the property enquiry certificates, and very occasionally will know also of common repairs due to the registration of a notice of potential liability for costs.
Subclause (2) largely repeats s 10(1) of the Title Conditions Act and s 12(1) of the Tenements Act.

Subclause (3) supplements – indeed largely replaces – ss 10(2), (3) of the Title Conditions Act and 12(2), (5) of the Tenements Act, which provide that (i) the purchaser is jointly and severally liable with the seller for most such costs (meaning that the creditor could look to the purchaser for payment) but (ii) if the purchaser has to pay, he has a statutory right of recovery from the seller. Under subcl (3) the money is already provided for, thus avoiding the difficulty of having to make a claim against the seller.
17  Maintenance and risk

(1)
The Seller will maintain the Property (including any garden ground) in its present condition, fair wear and tear excepted, until the date of settlement.

(2)
Risk will remain with the Seller until the date of settlement.

(3)
If a main building on the Property is materially damaged or destroyed before the date of settlement, the Purchaser or Seller is entitled to rescind the contract on giving notice to the other party, and without damages due to or by either party.

Note   

Subclauses (1) and (2) are in standard form.

In subcl (3) – as, earlier, in cl 8 – the only remedy available is rescission. ‘Notice’ is defined in cl 23. The reference to ‘main building’ will be noted. Risk clauses quite often fail to mention buildings at all. The adjective ‘main’ is intended to prevent rescission following destruction of a Wendy house or greenhouse.

18  Viewing

On reasonable notice, the Seller will allow the Purchaser (or the Purchaser’s agents) to view the Property at a time or times convenient to both parties.
19  Breach of contract by the Purchaser

(1)
If the Purchaser fails to pay the price or any part thereof on the due date, the Seller is entitled, at the Seller’s option, to one (but not both) of –

(a)
damages in respect of all loss resulting from the Purchaser’s breach of contract (which may include costs incidental to rescission and the cost of a bridging or other loan to enable the Seller to complete a purchase of heritable property); or
(b)
interest on the amount of the price outstanding at the rate of 4% per annum above the Royal Bank of Scotland plc base rate from time to time from the due date until the earliest of –
(i)
the date when the price is paid in full;

(ii)
the date falling 6 months after the due date;

(iii)
where the Property is resold following rescission, the date of entry under the contract of resale.

(2)
In addition, if the price remains unpaid in whole or in part at any time more than two weeks after the due date, the Seller is entitled to rescind the contract on giving notice to the Purchaser.
(3)
In this clause the ‘due date’ means whichever is the later of –
(a)
the date of entry;

(b)
the date on which payment of the price was due having regard to the circumstances of the case including any entitlement to withhold payment owing to non-performance by the Seller.

Note
It is necessary to have some sort of provision to deal with non-payment of the price because the common law is unfair to the seller. The nature and scope of such a provision are, however, controversial: see K G C Reid and G L Gretton, Conveyancing 2006 pp 85-97. 
Subclause (1) is a compromise, giving the seller a choice between ordinary damages or interest, but not allowing him both. ‘Due date’ is defined in subcl (3). The reference in para (a) to ‘a bridging or other loan’ is designed to circumvent the decision in Tiffney v Bachurzewksi 1985 SLT 165 which disallowed a claim for interest on a bridging loan on the basis that this was not within the reasonable contemplation of the parties. The inclusion of a 6-month cut-off point in para (b) takes account of the decisions in Black v McGregor [2006] CSIH 45 and Wipfel Ltd v Auchlochan Developments Ltd [2006] CSOH 183 (where, in the absence of a cut-off point, the interest clause was unenforceable).
Subclause (2) is a standard provision giving the seller the option of rescission in the event that the buyer is more than two weeks late in paying. ‘Notice’ is defined in cl 23.

Subclause (3) covers the case where the seller is in breach at the date of entry such that (due to the mutuality principle) the purchaser is not bound to pay the price. So for example if the seller has still not produced a good title, the purchaser can withhold payment until he does. But once the seller performs, the purchaser must perform too. Subclause (3) makes clear that, in that case, the two-week period, and the interest period, begin to run from the date when the purchaser must perform (and not from the contractual date of entry).

20  Breach of contract by the Seller

(1)
If, at any time more than two weeks after the due date, the Seller is –

(a)
in default in respect of an obligation set out in clause 3 or clause 4, or

(b) 
otherwise in material breach of contract, 
the Purchaser is entitled to rescind the contract on giving notice to the Seller.

(2)
This clause is without prejudice to any other right or claim arising from the breach of contract by the Seller.

(3)
In this clause the ‘due date’ means whichever is the later of –

(a)
the date of entry;

(b)
the date on which the Seller was bound to give vacant possession having regard to the circumstances of the case including any entitlement to withhold possession owing to non-performance by the Purchaser.

Note

This clause, more or less, repeats the common law, by which the purchaser is entitled to rescind if the seller is in material breach. The examples listed in subcl (1)(a) are all clear cases of material breach. In practice, the fact of the seller’s breach will often have emerged before settlement, in the context of unsatisfactory documentation, and will be governed by cl 8 rather than by this clause.

Subclause (2) preserves the common law, especially in relation to damages.
Subclause (3) covers the case where the purchaser fails to pay on the date of entry so that (due to the mutuality principle) the seller is not bound to perform some or all of his own obligations under the contract. For convenience, subcl (3) focuses on the key obligation to give vacant possession (see cl 3(1)(a)). Subclause (3) makes clear that the two-week period for rescission begins to run from the date when the seller must perform (and not from the contractual date of entry).

21  ARTL

Provided the transaction is ARTL-compatible, it will proceed under ARTL. Neither the Purchaser’s solicitor nor the Seller’s solicitor will withdraw from using ARTL during the progress of the transaction without reasonable cause and without reasonable prior notice to the other solicitor.
Note

This is the clause recommended by the Law Society’s ARTL Practice Notes for cases in which it is intended that ARTL should apply. If a transaction is ARTL-compatible but it is not intended that ARTL should be used, the clause should be deleted. 
22  Supersession

(1)
This contract will cease to be enforceable on the day falling two years after the date of settlement except insofar as it is founded on in any court proceedings which have commenced before that day.

(2)
Subclause (1) does not apply to this clause or to clauses 4, 5, 6, 11, 16, 19, 23 and 24.
Note

The provisions listed in subcl (2) are all those which might possibly continue to have life after expiry of the 2-year period. It would be possible – though perhaps in some cases a little dangerous – to provide an alternative cut-off point for these provisions. By saying nothing, one is simply relying on negative prescription, which will usually be 20 years.
23  Notices

(1)
Any notice which is to be given under this contract –

(a)
must be in writing, and sent by post, DX or LP, delivery, fax, or e-mail; and 

(b)
may be given by or to the solicitor of the party in question.

(2)
A notice is deemed to be given at the time when it is sent.
Note

The effect of subcl (2) is that if, eg, notice requires to be given within 10 days (as in cl 8(2)(b)), the time limit is observed provided that the notice is posted/faxed/e-mailed within the 10-day period – even if it does not arrive (or arrives and is not read) for a further couple of days.
24  Meaning of date of settlement
In this contract ‘date of settlement’ means the date of entry or, if settlement takes place on some other day, that day.
Note

The distinction between ‘date of entry’ and ‘date of settlement’ is important if settlement is delayed. Both terms are used in the Borders Clauses as appropriate. Thus for example, cl 22 provides for supersession of missives two years after the date of settlement. Spence v W & R Murray (Alford) Ltd 2002 SLT 198 is a cautionary tale of what can go wrong if the distinction is not properly observed.
� The Borders Standard Clauses are drafted and annotated by Professor Kenneth Reid CBE FRSE WS.
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