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1.0 INTRODUCTION

This document lays out the proposals for a bright and bold future for legal education, leading to
gualification into the solicitors’ profession in Scotland. The Education and Training Committee
of the Law Society of Scotland is seeking the views of individuals and organisations on the
approaches proposed within. These views will be incorporated in a final proposal that will be
presented to the Council of the Society before going out to our membership, and key
stakeholders, for a final debate. Suggested consultation questions are presented in Section 8.

Responses must be submitted by close of business on Monday 24th March 2008 . Details
of how to respond are contained in Section 8. We w  ould be grateful, whenever possible,

if submissions are made by e-mailed ‘Word’ document . We appreciate that respondents
may wish to add comment in addition to the specific guestions asked, but we would be

grateful if responses follow the format of the ques tions contained in Section 8.

This has been a project based on powerful and effective partnership working. It is the largest
consultation with profession and public ever undertaken by the Society and is rooted in
individuals bringing their personal excellence and innovation to identify a clear vision of the
future; a vision which has always been explored and conceived from the perspective of those
who have a stake in it. Out of over a thousand discussions, a thousand items of
correspondence, and a thousand pages of collated narrative from questionnaires we saw
themes emerging which can be exemplified by hypothetical champions of our aspirations for a
very different future:

Sarinda — wishing to qualify as a solicitor

“I want options! | want a practical training in law, but also have a passion for languages. |
haven't decided yet whether to go straight from school into a law degree or whether | will do
languages first, then seek legal training later. Either way, | want options and courses that fit my
needs and interests, | want to learn more about the profession and the career options available,
and, believe it or not, | do want exams — but ones that test me on things that really count, that
will really prepare for the world of work. Nothing comes free, but student debt is an issue, and
so | am also interested to see options that might allow me to reduce costs or at least to work
while | study. Finally, | appreciate that law is competitive to get into and to progress within, but |
need to know that it is open to everyone, and to believe that there are options for me
irrespective of my background and the fact that, unlike some of my friends, | already know that |
do want a family later in life.”
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Chrissie — a client in the middle of having some wo rk carried out

“I want easy access to a friendly and informed solicitor in the area of law | need advice on at
that particular time. When | need help my case is important to me, so the solicitor | use needs
to know their stuff and be staying up-to-date, but | also need someone who can listen to and
understand my situation and how it is affecting me as an individual, someone who can clearly
communicate my options to me. I'm not an expert in how to train people, and | know education
can’t solve my concern that my nearest village no longer has a solicitor in it and that even the
one | do use has had to stop offering Legal Aid, but | do see it as having a central role to play.
My guess is that we need to continue to encourage people to consider a career in law, make
sure that a wide range of people see an opportunity, and that they get the information that
allows them to make choices between different areas. This should help ensure that | can
access, and receive the same standards of service from an ‘Intellectual Property’ lawyer when |
need help with my business, and from an immigration lawyer who we might need help from
soon in relation to my daughter’s boyfriend.”

Paul — a member of the public

“These last few years I've been concerned; with governments creating new and more complex
law at a faster pace than ever before, with many accepted personal freedoms being questioned
by the state as it seeks to address new challenges, and with the fact it seems to be getting to
the stage where some can access justice and some can’t. Most days of the week there will be
something on one of these issues in my newspaper. There are no easy answers, but | do
believe that there has never before been such a need for a strong, vibrant, and independent
legal profession. | also have a son who works as a paralegal, and years ago my wife used to be
a law accountant in the cash room of the same firm we later bought our first house with, so |
have always recognised that the legal profession is a major contributor to the economy of
Scotland as an employer. Now that | work in banking | have a much greater awareness that all
of Scotland’s other major employers continue to need legal advice and support as they develop
new ventures and partnerships at home and across the globe.”

Pete — a provider of legal education

“We want to be the best provider, the first choice! We have a huge bank of expertise on the
law, teaching, learning and assessment. We know what students want through working with
them and gaining their feedback on what works and what doesn’t, and we know from liaising
with future employers what their needs are. We want a system that clearly articulates the
benchmark standards for each stage, but which gives us freedom and choice to build these into
realistic programmes that will offer students the best learning experience. In the future we see
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a world of options, from harnessing online and distance learning, to intensive condensed
training, to working in-office whilst completing some study elements.”

Suzy — a solicitor

“I want to continue to be proud of my profession, and have a wide and diverse choice of new
and talented solicitors to choose from in appointing people into my firm, all of them with the high
intellectual and analytical skills necessary for working as a solicitor, the various other practical
skills required, and the high ethical standards we demand. My law firm is a large commercial
business and recruitment and retention of key staff is also an issue for me, as is having people
who are commercially and business minded in addition to being good at legal work.

My husband works in an in-house role outside the central belt. Recruitment and retention are
high on his agenda as well, perhaps even higher than on mine, and his colleagues in private
practice locally note the same issue. Whilst my firm must look at many factors around the
‘package’ offered, those working in other areas find they struggle to attract the next generation
of lawyers out of the big cities.

| acknowledge that achieving all this means valuing education and training as an important
issue for the profession — getting involved in and supporting the training of the next generation,
supporting the professional body in supervising the system, and in being an exemplar myself, in
the way | stay up-to-date and monitor my team’s performance.”

The Society and the profession has a lot to live up to, trying to ensure a system that can
meet the rightly demanding expectations of Sarinda, Chrissie, Paul, Pete, and Suzy — and
sometimes having to balance between whose requireme  nts come first over any particular
issue. We can summarise our vision as:

The Society wishes to ensure accessible and flexibl e routes to qualification that meet the
requirements of profession, public and clients: fou nded on clear standards, rigorous
assessment, and meaningful accreditation arrangemen ts - ensuring competence,
promoting excellence.

We believe this sits well, influencing and being influenced by, the Society’s overall strategic
ambition to be:

An effective, relevant & innovative professional bo dy, protecting the public interest and
leading a successful and respected profession
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This document draws together the recommendations of the Society’s Education and Training
Committee and Executive, clearly articulates the future standards, assessment strategies, and
quality improvement mechanisms, and provides references to the evidence base for the
decisions we have made.

We firmly believe that the proposals consolidate th e best of what is already present in a
system well respected internationally, and setsab  alanced and innovative path for the
future which will see that domestic and internation al respect supplemented by
enthusiasm and excitement at what can happen when a |l those with a stake in legal
education work together.
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2.0 ‘GROUND RULES’ FOR READING THIS DOCUMENT

The proposals contained in this document are the result of a huge amount of work, redefining a
complex system which integrates with many others (from qualifying as an Advocate, to links to
other jurisdictions, to overlapping regulation frameworks be they in higher education or in
relation to law and related markets). The following are some points we'd be really grateful if you
remember as you read the document and respond:

The excitement and enthusiasm of individuals and groups has been the single biggest
factor behind the success of all the work so far, and is likely to continue to be so in the
future.

A short summary of the drivers and research methodology are provided within this
document. However, to keep the paper at a manageable length we can’t include all the
evidence and work that underpins the conclusions in detail. Those interested can access
all the information which underpinned this work (original research, statistical summaries,
speeches and articles, all free-text submissions made through the online questionnaire,
etc.) through the consultation website:

http://www.lawscot.org.uk/training/consult

The Society cannot please everyone; that is not its job as a regulator. Although far
greater consensus than ever anticipated was achieved on many issues, some
irreconcilable differences remain. The Society’s role, once all the evidence was
gathered, was often to make the hard policy decisions, a challenge we feel we have risen
to. In all cases we have had to decide what is best in ensuring standards for the public
and clients, what is best for the profession and what is best for the ‘brand’ of solicitor in
an ever increasingly competitive legal services market. We try to acknowledge where we
know people will have a difference of opinion on a particular topic, and there is no
attempt to hide that these different opinions are present. Where one element of the
proposals may not be the preferred solution for a particular group (for example, a new
regulatory requirement) we try to indicate what else the Society might do to help the
situation (for example, put in place a package of support as firms seek to meet the
requirements of the traineeship). We ask you to read the document as an overall
package and when addressing questions on a particular topic to bear in mind its context
within the complete proposal and the public and wider professional issues present, as
well as your own perspective.
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Please respond constructively, in particular provid ing alternatives where you do
not favour an approach stated within the document a nd referring us to relevant
information and evidence

The ‘approval ratings’ taken from the consultation, and quoted in this document, were
treated as ‘indicative’ rather than conclusive, that is to say that we were examining areas
that had ‘strong’ support or ‘limited’ support rather than attributing significance to small
percentage point differences

This document does contain some technical educational terms, vital for engaging with
providers of Legal Education, and often summarising complex issues in a way that is
clear and precise (much as technical legal terms do for solicitors). In all cases we have
also tried to provide a simple and accessible definition. If anything is not clear, please
contact us by any of the specified means and we will be happy to provide clarification.

All quotes of free-text comments in the following pages are transcribed exactly as
entered into the electronic consultation system by those responding and any spelling
and grammatical errors have not been corrected to ensure the integrity of the data set.

Any questions, on issues in relation to this consultation, can be directed to Liz Campbell
(Director) or Neil Alan Stevenson (Head of Strategic Change) at the Society through the
consultation e-mail address (consult@lawscot.org.uk ), by phone (0131 226 7411), or at
the usual address.

We hope you are enthused, inspired, and challenged by this document. We look forward
to receiving all your comments!
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3.0 CORE PRINCIPLES OF LEGAL EDUCATION *:

From the start of this work it has been seen by many as important to have a short statement of
the underpinning values of legal education in Scotland. Some responding to the consultation
saw this as a more theoretical exercise than the other areas, and questioned whether it was not
perhaps:

“lofty and aspirational - this is laudable and the values reflect a profession of which the
public has high expectations. They do however come across as if from a rarefied
atmosphere rather detached from the everyday world where the public experience of all
manner of services is changing as "consumer power" grows with each new generation
and traditional respect and deference to professionals is replaced by a sharper focus on
cost and quality.”

The Education and Training Committee firmly asserts the value of an overarching statement,
and sees a particular value, when dealing with future challenges and unanticipated new issues
arising, in having a simple and practical statement of basic principles to return to in ensuring an
effective and consistent approach.

Having taken into account feedback from all the sou rces underpinning the project and
from all our key stakeholders, the Education and Tr  aining Committee would now state
that the systems for both pre and post qualificatio n professional legal education and
training in Scotland should:

1.

4.

foster the culture and values of the Scottish le  gal tradition - recognising the
fundamentally distinct nature of Scots law and the Scottish legal system, and its
adherence to high ethical standards  ? — whilst teaching this comparatively in its
practical UK, EU and International law context

be a partnership of all those who have an interest in legal education and
encouraging collaboration and effective sharing of resources between
stakeholders *.

Key partners include the Scottish Government and Parliament, the public, the legal
profession, its clients, legal education providers, trainees and students

adopt best educational practice in the field of pro fessional education and training

For example, by insisting upon accreditation of providers at every stage, by facilitating
learning, and the integration of knowledge and skills®

take as its core educational concept the benchma  rk of competence in legal
practice ® whilst promoting excellence
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5.

assess competence at several post-graduate stage s, with such assessment being
valid, fair and reliable

be of a consistent quality across different provide rs, fit for its purpose
throughout Scotland, and open to innovation

The accreditation framework should be flexible to accommodate local diversity and
innovation, should be targeted and risk-based®, but should nevertheless ensure that
programmes require to be designed to a consistent quality, and with a common ‘core’ at
every stage in the process™

In light of the free-text comments received, and fu  rther research and debate, the
Education and Training Committee also decided that at this stage we should add 6
further statements

7.

10.

11.

12.

actively ensure consideration of the client’s pe rspective and the development of
public and client respect !

It is how the client experiences, perceives, and values the profession that will be one of
the key measures of its success. We use the term ‘client’ to cover all groups from
major corporate clients, to an in-house client, or an individual member of the public

ensure and promote equality and diversity at eac  h stage and throughout each
element *

inspire individuals capable of creativity, chall enging and being challenged on
legal thinking, critical thinking, and flexibility; all of which will be key in dealing
with the ever evolving nature of client expectation s and the legal services
market **

acknowledge that the idea that ‘all’ law can be  taught during training is both
impossible and artificial, and that any system must be about quality and
developing enduring skills through a focussed core

encourage all individual solicitors, and where appropriate their firms and
management, to take responsibility for the future training and development of
the profession and themselves

at all times ensure consistency with the other regulatory and standard setting
functions of the Society to allow a single, coheren t, and integrated framework
that ensures the standards underpinning the solicit or ‘brand’ on a targeted and
risk-based basis

Discussing the detail... 21° January 2008 Page 10



How do these principles link to the CCBE (Council o f Bars and Law Societies of Europe)
Statement? '

The CCBE does not currently make any comments in their recommendations on training as to
the principles of legal education, focussing instead on outcomes. The Education and Training
Committee believes the anticipated approach by the Society will do nothing to reduce EU free-
movement, and should enhance movement in and out of jurisdiction by providing a clear and
definitive statement of outcomes and assessment requirements against which other
qualifications can be mapped in whole or in part.

How do these principles link to England and Wales?

The Education and Training Committee can map these to the currently stated aims of the
Solicitors Regulation Authority, which now sets standards for the route to qualification in
England and Wales. They state that their strategy for the education and training of solicitors is
based on*®:

The statement for England and Wales Links to our
principle
no*:

Supporting a high standard of service to clients and commitment to the rule of law and 7
a strong ethical foundation.

Emphasis on securing quality outcomes in terms of competence, rather than process. 4
Flexibility over routes of entry into the profession and accommodating different career 6
patterns to facilitate diversity.

The responsibility of solicitors and practice managers to ensure that training and 11
development needs are met in order to provide a quality service.

Being prescriptive only when necessary on a targeted risk based approach. 6
Consistency of standards in relation to assessments and examinations recognised by 6
the SRA.

Sustaining a competitive environment for solicitors. 9
Working in concert with other regulatory functions such as ethics and compliance to 12
secure the desired gquality outcomes.

A regulatory environment which encourages the provision of high quality education, 4,6
training and developmental services.

*this is merely indicative, to give examples of where we think the ‘sense’ of the proposals in England and Wales are
also captured within our proposal

The Education and Training Committee believes that overall the ‘principles’ capture the same
key issues as England and Wales, and although our statement perhaps also covers some
different areas we do not believe any of these conflict with the principles in England and Wales.
The Committee believes this should assist in ensuring there is mutual respect between the two
systems about arrangements, which in turn will assist in managing the process of requalification
between the jurisdictions.
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How do these principles link to other professions?

The Society examined the statements of other professional bodies and the law societies/bar
associations in other jurisdictions in preparing this statement. A broad range of bodies were
examined, from the traditional ‘professions’ (the General Medical Council and many of the
medical Royal Colleges) through to more contemporary organisations (such as the Chartered
Institute of Personnel and Development). In examining the arrangements in other professions
we found a consistent move over a period of time to a focus on ‘learning outcomes’,
‘competency statements’ and ‘benchmark statements’. Most professions had discussion as to
how to reconcile the need from a regulatory stance to focus on ‘thresholds’, whilst at the same
time seeking to encourage the highest possible standards of education and training. We
frequently saw reference to the need to work with ‘stakeholders’, with the coverage given to the
issue increasing depending on how much the regulator and professional body was in the public
eye. Many bodies had been concerned with assessment, or had projects planned for the future
in relation to reviewing assessment arrangements. There was a common theme of wishing to
ensure clear assessment standards, ensuring that the standards did not conflict with equality
and diversity (in particular disability), and in addressing how best to assess in-workplace
assessment. Consistency across different providers frequently occurred as an issue, although
perhaps featured to a lesser extent than in the recent debate on legal education.

In summary, we believe our statement draws in the best practice we saw in other professional

and regulatory bodies at home and abroad, and does not conflict with any of the major themes
established in relation to professional education and training.
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4.0 FOUNDATION PROGRAMME — APPROACH AND CONTENT

4.1 Introduction

Before going out to consultation in November 2006, the Education and Training Committee had
already consulted extensively on what fundamental areas of legal knowledge and skill should be
required prior to the commencement of any more professional or vocational style training. This
pre-consultation process, which is described more fully in Appendix B3, had three key phases:
consultation with the Society’s Board of Examiners; consultation with the Law Schools providing
LLB degree education; and the convening of a working party, which included both legal
educators and practitioners, to examine the recommendations made in the two previous
phases. The suggestions of the working party, which went out for consultation in November
2006, differed from the present requirements of the LLB in so far as they omitted Evidence and
Taxation from the knowledge domains on the basis that these should more properly be included
at a different stage of the legal education and training process, and made some adjustments to
the contents of other knowledge domains which were retained.

4.2  The main results of the public consultation
There was very strong support for both the knowledge domains (or ‘topics’) and the skills put
forward in the Consultation Document™.

There was also some support for the inclusion of various other additional topics?’. However, in
the light of the free-text responses to the consultation, the Education and Training Committee
has added a number of statements to the original six statements of core values including a
statement acknowledging “that the idea that ‘all’ law can be taught during training is both
impossible and artificial, and that any system must be about quality and developing enduring
skills through a focussed core”®*. The Education and Training Committee has taken a firm policy
decision that, in the future, it will be impossible to teach all areas of law or even come close to
that and instead there should be a focussed core of law that either underpins many areas of
practice (eg contract), is pervasive across many areas of law (such as Human Rights), or is an
area of law of which all practising solicitors ‘should’ be aware (for example, the rights ‘reserved’
to solicitors by Iegislation)zz. This builds on the idea expressed in the original statement of core
values to the effect that there should be a focussed ‘core’ at every stage of the education and
training process®.

In the light of the above, the essence of what was consulted on has been largely retained,
although it is now presented in the form of learning outcomes for the Foundation Programme.
This articulation in the form of learning outcomes is being adopted across the foundation and
PEAT 1 and 2 stages and is consistent with developments in other professions®*. The key
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learning outcomes, discussed further below (and fully laid out in Document 1 on the consultation
website)., are grouped as follows:-

Knowledge and sources of law
Research and using sources
Values and context
Communication

Judgement

These are designed to provide the necessary ‘core’ for the foundation stage of the legal
education and training process and to provide a clear statement against which qualifications
obtained by applicants for entry to the legal profession can be mapped in whole or in part®.
They also group the knowledge domains and skills consulted on together and reflect more
clearly the desirability of integration of knowledge and skills articulated in the original statement
of core values of the legal profession. The outcomes and indicators of performance of those
outcomes can be used by providers to assist in framing criteria for marking assessments.

4.3  The knowledge domains

Many responses indicated that Scots law should be studied in its wider context and accordingly
the Education and Training Committee has added to the statement of core values a statement
to the effect that the law of Scotland and the Scottish legal system should be studied within its
UK, EU and international law context®. This has been expressly articulated in the learning
outcomes.

The freetext responses disclosed that most who commented still appeared to view the ‘topics’
as equivalent to actual taught ‘courses’ despite the preamble to the contrary in the relevant part
of the Consultation Document and, while there was strong support for a broad based
Foundation Programme, many respondents commented that too much detail had been
prescribed for the topics and some stated that this detail masked the importance of the
underlying concepts. In order to address these issues, the learning outcomes relating to
knowledge and sources of law requires applicants to be able to display a fundamental
knowledge and understanding of the purpose and sources of law, and the main elements of
public and private law in Scotland in the context of the UK, EU and wider international law
setting. This links to a supplementary matrix (Document 2 on the consultation website) giving
more detail of those concepts which utilises broad classifications of key legal concepts
consistent with the topics which were set out in the consultation document and specifies which
of these require to be addressed in outline only.
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In summary the following areas of knowledge are contained in the focussed core
The profession of law;
Legal systems and Institutions affecting Scotland;
Human Rights, Freedoms and Protections;
Persons; Property; Obligations; Commerce; Crime.

As noted above, there was some support within the freetext responses for the inclusion of some
additional ‘topics’. One of these was International Private Law. Having regard to the Education
and Training Committee’s policy of having a focussed core, however, it was considered that this
should not be included as an additional topic as such. It may be noted, however, that the
learning outcomes of the Foundation Programme allow for, although they do not require, the
inclusion of aspects of International Private Law within a Foundation Programme: the study of
International Private Law might, for example, provide good evidence of the learning of Scots law
in its wider EU and International context. The other additional topic for which some support was
expressed in the freetext responses was Employment Law. Again, having regard to the
Education and Training Committee’s policy of having a focussed core, it was considered that
this should not be included as an additional topic as such. Again, however, it may be noted that
the learning outcomes require an applicant to demonstrate a knowledge and understanding of
statute-based involuntary obligations and thus allow for, although they do not require, the
inclusion of Employment Law (or other key statutory areas of law such as Health and Safety)
within a Foundation Programme.

Some consultees mentioned in their freetext responses that Intellectual Property should be
included. It was in fact already included under the heading of incorporeal property, but was not
specified by name. For the sake of clarity, therefore, it has now been mentioned specifically in
the supplementary matrix.

Within the freetext responses, some consultees indicated that there should be more
jurisprudential content in the Foundation Programme. It flows from the requirement expressed
in the learning outcome relating to values and context that applicants should be able to display
informed knowledge and understanding of the social, economic, moral and ethical contexts in
which the law operates that there must be jurisprudential elements in the approaches to
learning in the Foundation Programme. Furthermore, and reflecting the views of consultees
and the Education and Training Committee’s policy position, aspects of the legal profession in
Scotland have now been expressly included in the Foundation Programme content , as
displayed in the supplementary matrix, and issues of legal professional standards and
professional judgement will be introduced alongside those values.
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A few noted with concern the absence of Evidence (and to a lesser extent) Taxation from the
knowledge domains consulted upon, and others noted that the details of these would be more
appropriately placed alongside PEAT stages. There is support for the focussed core to include
a few important concepts that were addressed (albeit in greater detail) within those subjects in
the past. It may be assumed that the concept of relevance generally and in critical legal
thinking in particular, and the need for proof to an appropriate standard to enforce rights and
rules, are issues that will arise in study of the courts and legal system and in the process of
learning about the core areas. However, in order that these points are not left to assumption
and are rooted in the Foundation Programme they have been referred to in the Outcomes and
Supplementary Matrix.

4.4  Learning and assessment generally

All of the learning outcomes of the Foundation Programme need not be achieved solely in
courses relating to topics set out in the supplementary matrix: they could, for example, be
achieved in free-standing skills courses or in courses on topics which are not included in that
matrix. It will, however, be for an applicant to demonstrate that all of the learning outcomes
have been achieved to the appropriate ‘volume’ and ‘level’ (as to which see further below).

Within the freetext responses, some consultees stressed the need for relevance of teaching and
assessment models within a Foundation Programme to the next stage of training. Some were
of the view that Honours level courses in universities would be taught and assessed in
theoretical, essay driven modes, which might not feed into the next stages of professional
education (for those considering progressing on to them). In contrast, others noted that high
level research skills which were developed in such courses were valued in new trainees. The
way in which it is recommended the Foundation Programme should be formulated for the future
will allow applicants and providers to demonstrate relevance rather than prescribing the design
of teaching and assessment at each stage.

The consultation asked a number of specific questions about assessment, including whether the
assessment of the Foundation Programme should focus on practical problem solving designed
in a way that mirrors legal problems which face solicitors in practice and managers in a range of
other employments. This received strong support®’, but the free text responses showed that
this should not be to the exclusion of other methods of assessment.

In accordance with the statement of core values, it is recognised that the processes of learning
and assessment in a Foundation Programme must be consistent with fostering enduring skills
and an understanding of the relevance of the focussed core to the role of a legal professional,
thus preparing applicants for the next stage of professional legal education and training. This
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must be demonstrated in the context of (a) summative assessment (this is an assessment
which counts towards a final mark), the nature and level of which is approved by skilled external
examiners and (b) accreditation as discussed further in Section 6.

4.5 The ‘volume’ and ‘level’ of the Foundation Prog  ramme

At present, the Society’s LLB accreditation guidelines provide that the programme of study for
an accredited LLB must include the study of legal subjects for the equivalent of not less than
two years so that, in the context of the Scottish Credit and Qualifications Framework (SCQF), a
student must gain not less than 240 credits in the study of legal subjects in a degree
programme or combination of degree programmes containing either 360 or 480 credits. One
credit equates to 10 hours of learning (including, in appropriate combination, contact hours,
reading, preparation and directed learning). Of these 240 credits, not less than 180 credits
must be devoted to material equivalent to the Society’s current Examination Syllabus. The
Working Party on the Foundation Programme considered that a minimum of 240 credits should
be allocated to the core.

Those respondents involved in higher education as students, tutors or academics predominantly
supported the retention of at least two years equivalent of higher education in law, which would
be consistent with a core of 240 credits. They acknowledged that the precise mix of law and
non-law degree study might vary between applicants. The matter of how many credits should
be devoted to material in the focussed core has been considered carefully by the Education and
Training Committee balancing all arguments, and it now proposes that a maximum of 180
credits should be allocated to the core. That equates to 1800 hours of learning, or the
equivalent of 9 taught courses. To increase the core credit requirement beyond that which
applies already is inconsistent with the desire to ensure focussed core professional education
within a broader experience of higher education. If we continued with 240 credits of core
material, this would effectively tie up two years of legal education and inhibit both the student in
choosing courses and the provider in offering core topic coverage through a variety of different
courses. Adhering to 180 credits of core within 240 credits of law, would allow students and
providers the flexibility to explore other areas of law and legal practice not covered in the core,
consistent with the Education and Training Committee’s view that the Foundation Programme’s
requirements should not be entirely prescriptive. Combined with the levels of achievement
mentioned below, this equates to a standard equivalent to a non-honours LLB for the
Foundation Programme.

The policy of the Education and Training Committee is that each entrant to the profession
should have engaged in degree level, or equivalent, study, although not necessarily within the
field of Scots Law. Nevertheless it is recognised that most entrants to higher education who
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aspire to a career in law wish to obtain a first law degree and will continue to do so. It is also
recognised that any combination of degree and further study to achieve the requirements of the
Foundation Programme involves extended commitment of time and money by the student and
that the first degree itself, although free of tuition fees to students in Scotland from Scotland,
places a significant financial burden on students and their families. The Education and Training
Committee have this in mind when promoting flexible pathways for learning that could be
followed while earning to support the cost of the legal education or taken in a reduced time-
frame.

There is overall support for the law element of learning being at SCQF level 7/8 equivalent (ie
ordinary degree level). As to whether there should be a requirement for at least some study of
law at a higher level®®, some consultees were sceptical about the relevance of honours level
study to the next stage of professional education and training, while others noted that applicants
might be able to provide evidence of having achieved some or all of the learning outcomes
required in the Foundation Programme in honours level courses and thus at a level higher than
that required. On balance, it is considered that there should be no requirement that a proportion
of the Foundation Programme should be at SCQF level 9 or higher, but all work done at all
levels of degree education as well as in assessed courses of instruction which sit alongside
degree level study of law may count towards satisfying the requirements of the Foundation
Programme so long as it is at least SCQF level 7/8 equivalent.

4.6  Satisfying the requirements of the Foundation P rogramme

The Education and Training Committee wishes to ensure accessible and flexible routes to
qualification that meet the requirements of the profession, the public and clients and are
founded on clear standards, rigorous assessment and meaningful accreditation arrangements®.
The recommendations for the Foundation Programme allow an applicant to demonstrate
achievement of the requirements of the Foundation Programme as described above in a variety
of different ways involving different combinations of education and training in a portfolio
including degree level education. Providers and assessors will be able to construct a framework
which they consider appropriate to deliver some or all of the requirements of the Foundation
Programme which they can justify to the Society in accreditation and this is discussed further in
the context of accreditation. The Foundation Programme may also be combined with other
stages of professional legal education where permitted, providing that the requirements of the
Foundation Programme are achieved®. In all cases, however, it is critical that there is relevant
summative assessment which is both rigorous and subject to a process of external examination.
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4.7  Learning Outcomes of the Foundation Programme

The following learning outcomes (with supplementary matrix) reflect the Core Requirements
consulted upon. Each learning outcome is accompanied by examples of positive and negative
indicators of satisfactory performance and potential assessment methods. These are not
intended to be prescriptive, but to act as prompts which resonate with the benchmarks and
methods of assessment that exist under the SCQF. There is considerable overlap in the
indicators and methods of assessment between outcomes, reinforcing the point that there are
many possible pathways through the Foundation Programme. The supplementary matrix is
expressed in terms of core concepts of which study at the appropriate SCQF level must be
shown, but without prescription as to how they should be grouped within any courses of
instruction or items of assessment. However, an important balance with flexibility is the
expectation that external assessors will validate the level of instruction and review summative
assessments.

4.8 Conclusion
Returning to the examples mentioned in Section 1, it may be useful to look again at Sarinda and
Pete.

The proposals in this chapter aim to permit of the aspirations of both Sarinda and Pete. Under
the present system of legal education Pete is required to provide LLB degrees which are
accredited by the Society and which meet SCQF benchmarks, but hears complaints from staff
and students that the curriculum is heavy with professionally—required subjects which many
students opt to take for “insurance” even if they do not intend to enter the legal profession at the
end of the LLB degree. Such students miss the opportunity to take courses in other challenging
areas of law or to pursue their ambitions in the study of non-law options. Sarinda must at
present take the LLB degree on a full-time or part-time basis. Her only alternative is to find a
pre-diploma training employer and while working for that employer she must engage in
independent study for the Law Society’s exams which are assessed by qualified examiners but
not externally examined.

Under the Foundation Programme proposed, both Sarinda and Pete would have access to a
much wider range of possibilities. Pete could offer a range of degrees containing law, but with
room in the curriculum to balance study of other subjects or disciplines. He could provide
degrees that fit periods of study abroad or work placement alongside a manageable schedule
for teaching the core and within a three year programme if desired. He could provide a law
degree which combines PEAT 1 in whole or in part. Sarinda could supplement or accompany
studies to degree level in any subject area with legal study of a standard, content and duration
which is focussed on the core concepts and skills needed for a professional lawyer in Scotland.
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She might study full-time or part-time, and in combinations such as by distance learning, online
or in the workplace, or on a degree programme that combines Foundation Programme content
and PEAT 1 content. Pete can be creative in developing programmes of study that foster
personal excellence, meet students’ aspirations and embrace interdisciplinary practices.

Sarinda’s legal education will be challenging but focussed and will be supported by instruction
from experienced providers of legal education. Whatever form of Foundation Programme she
follows, her abilities in law and the roots of her professionalism will be evidenced by
performance in assessments
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5.0 PEAT 1 & 2 - APPROACH AND CONTENT

5.1 Introduction

This document summarises the design and content of PEAT 1 and PEAT 2. It describes the
Education and Training Committee’s preferred approaches to learning, teaching and
assessment in those programmes. The approach below is derived from best practice in
professional education, in professional legal education, and from feedback derived from the
Society’s various consultation work.

For the purposes of this document, PEAT 1 refers to the programme of study and performance
which is based upon the learning outcomes set out in the PEAT 1 & 2: Outcomes and
Standards (Document 3 on the consultation website; at present this is the Diploma in Legal
Practice). PEAT 2 refers to the 24-month long programme of workplace-based study and
performance which follows upon completion of PEAT 1 (at present, PEAT 2 is called the
traineeship and including the Professional Competence Course, known as the PCC) and PEAT
2 ‘electives’ refers to the 20 credits of accredited learning undertaken by trainees.

The approach of addressing PEAT 1 and 2 stages together, is consistent with the requirement
for these stages of training to be both consistent and incremental. Where PEAT 1is a
programme of study and performance that introduces students to the complexities of legal
practice and prepares them for traineeship, PEAT 2 is a second programme that involves
performance and study, this time predominantly in an office setting. In this sense the two
programmes should be seen as a whole, with the whole being more than the sum of its parts.

PEAT 1 remains what the Diploma in Legal Practice was always intended to be, namely a
bridging course between academic study and professional practice. Comments in the 2003
Westwood Report, the 2004 Diploma Conference and the November 2006 Consultation all
confirmed the continued desirability for a bridge, but agreed that the current arrangements could
be improved.

The design of PEAT 2 has been improved in a similar way. There is now a set of outcomes for
the programme where none existed before and a programme of structured learning; legal
service providers who also provide training to the next generation of solicitors will require to
achieve standards of training; the quality of training will be monitored, and there is significantly
more training flexibility built into the system for trainees and legal service providers than exists
at present with the PCC. In addition, there is a genuine and deliberate emphasis on integration
and graduation from PEAT 1 to PEAT 2 and indeed throughout all stages in the education
process.
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The Education and Training Committee is highly aware of the need to ensure that requirements
in relation to the in-office training period fit with the demands of commercial and legal practice,
and do not place a burden on any provider (small or large firm, in-house or private practice)
which would reduce the viability or attraction of training the next generation of solicitors. The
Education and Training is aware it may need to put in place specific additional support and
advice resources to ensure that smaller traineeship providers can easily and efficiently move to
any new arrangements which are introduced.

5.2  Curriculum design principles

The learning outcomes and their standards, described in detail in supporting Document 3
(available from the website), provide a sound basis for a contemporary professional education
environment, one that is flexible for providers while capable of ensuring good practice and
quality of standards across providers.

The key features that define the PEAT 1 and PEAT 2 programmes are as follows:

1. The overall aim of both programmes is set out in the Professionalism, Professional
Communication and Professional Ethics and Standards outcomes of the Outcomes &
Standards document (Document 3 on the website).

2. The design model should be ‘holistic’ and ‘spiral’, this means that learners should
return to knowledge or skills at successively higher levels of understanding and
processing, and in different contexts, not only between PEAT 1 and PEAT 2, but within
all stage of training and practice (for example, in the Foundation Programme and through
Continuing Professional Development, (CPD))

3. Programme design and content provided by PEAT 1 and 2 providers should be
intellectually rigorous

4. The PEAT 1 curriculum consists of core outcomes and mandatory outcomes (these
terms are explained immediately below)

5. The core outcomes (common to PEAT 1 and 2) consists of a set of over-arching
outcomes on Professionalism, and two further sets of outcomes: Professional
Communication, and Professional Ethics and Standards. These areas are also part of
PEAT 2, and should be explored through different areas of practice.

6. The mandatory outcomes (which apply to PEAT 1 only) consist of four areas of
practice: Business, Financial and Practice Awareness; Litigation; Private Client; and
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Conveyancing (with the latter three relating to the statutory reserved areas of practice).

7. The overall length of PEAT 1 programme , wherever it is hosted in the legal educational
structure, should not be less than the total notional student effort required for 60 credits
on the SCQF Framework (ie 600 hours at level 10 SCQF framework as a minimum??).
This will apply also to other forms of the programme, eg part-time, distance learning,
block release, all of which can easily be derived from this section and the specified
outcomes (Document 3, available on the consultation website).

8. PEAT 1 content is capable of being integrated with other programmes : with either
Foundation or with PEAT 2.

9. Where possible, PEAT 1 assessments will integrate knowledge, skills and at titudes,
and in this regard providers should be innovative in their educational practice, actively
following best practice in other jurisdictions and other professions.

10.PEAT 2 is the programme of workbased training and p  erformance following PEAT 1.
It lasts for 24 months full-time or an equivalent period part-time.

11.During the PEAT 2 period trainees will undertake the equivalent of 20 credits of
structured, accredited training (termed electives ). This equates to 200 hours of ‘learning’
(which may include reading, preparation, attendance at formal ‘courses/CPD events’,
structured distance learning; it should be specifically noted that this is not a requirement
for trainees to be out of the office for 200 hours). It is proposed that the 200 hours be
split into100 hours of accredited coursework and 100 hours of work-based training (for
further detail on this see Appendices). Elective training will not necessarily be assessed
in itself; but all work-based learning and achievement including participation in electives
will be assessed by specific instruments.

12.Learning outcomes and standards in both programmes should be used by training

designers as design guides to performance, and by students and trainees as guides to
what outcomes must be achieved prior to full qualification. Performance thus becomes a
benchmark of competence. However, checklists, competences and outcomes lists can
only determine general adequate performance. The programme design, and providers
operating within it, should encourage students’ and trainees’ individual voices and
interests , and the development of personal responsibility  for engaging with legal
practice, with ethics and justice, and undertaking continuing legal education and training.

13.‘Transactional’ learning (where students learn by following the progress of a
transaction through stages similar to those applicable in actual practice) should be one of
the guiding principles of training design in both PEAT 1 & 2. Content authors in PEAT 1
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should design tasks that trainees would be expected to carry out in practice, and all
aspects of the curricula should support this, whilst by PEAT 2 trainees will be carrying out
these tasks in a supervised work-based setting.

5.3  Programme flexibility

PEAT 1 and PEAT 2 outcomes and structures have been designed so that the programmes of
study and performance are highly flexible. PEAT 1 can be integrated into the Foundation,
PEAT 1 can be hosted as a stand-alone programme (either full-time or part-time) or it could be
integrated with PEAT 2. Below is a graphical representation of the possible shape of a full-time,
stand-alone model curriculum for PEAT 1:

Figure 1: PEAT 1.: relationship of core outcomes and mandatory outcomes

5.4  Programme Content

The core content consists of the three sets of outcomes shown above. The length of teaching
and learning activities, however designed by provider applicants, ought to consist in PEAT 1 of
at least 20 credits notional student effort, including distance-learning time, preparatory time,
assessment revision time, face-to-face teaching and coursework preparation time. In summary
the programme can be seen as:

Discussing the detail... 21° January 2008 Page 24



Professionalism
The integration of professionalism into a programme of study, be that PEAT 1 or 2, is
complex, and is dealt with in detail in a specific section below.

Professional Ethics and Standards

This module should be taught as a discrete unit of regulatory rules, on its own or as part
of another unit of study. It should also feed into other modules or as part of integrative
case-studies, as a pervasive (included throughout the programme) subject throughout
PEAT 1, and be pervasive throughout PEAT 2 as well.

Professional Communication; Professional Ethics and Standards

These two sets of outcomes should not be separated from legal content but taught in as
integrated a fashion as possible. They can be developed as part of the PEAT 1
induction, should this be thought appropriate. They should also be integrated with and
developed in mandatory modules where appropriate, and must be integrated and
pervasive throughout PEAT 2 as well.

Mandatory content — Business, Financial & Practice Awareness, Private Client,
Litigation, Conveyancing

Once again, integration is key to the success of these sets of outcomes. The four sets
should, as far as possible, be integrated in at least part of the coursework, so that
students work as much as possible with simulations of the situations that they may
encounter as trainees. The total credits of the outcome sets should be planned in detalil,
namely teaching hours, preparation time, coursework hours, assessment preparation
time, tutorial/workshop preparation hours. Applicants will be required to provide the
Society’s Accreditation Committee with a map showing in detail this integration.

These outcome sets will be the site of reflective learning, namely the integration of a new
personal development plan (PDP) or e-portfolio into PEAT 1. PEAT 1 will in effect
transform undergraduate PDPs into PEAT 2 assessment of workplace-based learning
(see final section below). It could also help to bridge any gap between PEAT 1 core &
mandatory content and PEAT 2 electives, since the work of both will be the subject of
reflection in the reports. The experience of trainees in PEAT 2, therefore, regardless of
the type of work being undertaken by trainees, should consist of work-based learning
and performance, and elective learning, as in the diagram below:

It is worth noting that in the first instance providers may choose to offer additional training and
learning opportunities packaged into a programme that would look not dissimilar to a refocused

Discussing the detail... 21° January 2008 Page 25



Diploma in Legal Practice. However, for those wishing it, and in the longer term, the approach
allows much greater flexibility; either for more focussed programmes or for bespoke ones
serving a particular market (for example, the commercial sector or legal aid).

Figure 2: PEAT 2: Forms of learning

Note the common ‘core’ (in the centre circle) with PEAT 1 — the same learning outcomes being
carried forward from a ‘simulated’ environment to be re-explored and assessed in actual
practice.

In PEAT 1, the timetable should reflect this integration. A sample teaching and coursework
framwork is set out below:
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Module Week 1 Week 2 Week 3 Week 4 Week 5 Week 6

Ethics

Comms
outcomes

Mandatory
outcomes - — L Ll .

Preparation /

Coursework

Case study Case Case Case
study 1 study 2 study 3

Figure 3: PEAT 1: Sample Core teaching, learning & assessment matrix, weeks 1-6, semester 1

In this example (and note that this is merely an example) the mandatory outcomes would each
be taught according to flexible learning guidelines. However there would be considerable
individual preparation to be done by students for workshops & tutorials. Where there are
classes, they could be linked to either ‘surgery’ forms of learning, where students would seek
more information on the tasks or information they had been given, or feedback classes, where
they would seek a variety of forms of feedback, either from peers or tutors or both. Every
second week there could be a relatively complex case study, increasing in complexity, which
drew together the themes of the previous two weeks’ learning in the four modules in a problem-
solving case study. The case study could then be discussed in the following week’s tutorials,
and would feed into the assessment in, for example, week six. Assessment could be of
knowledge or skills, or both, and would take any form deemed appropriate by the provider that
accorded with the assessment guidelines.

5.5 PEAT 2 Electives

The electives to be taken by trainees on PEAT 2 will be designed and delivered by accredited
providers, who may be PEAT 1 providers or who may be providers accredited to deliver PEAT 2
electives only; for instance accredited legal service providers, and in many instances may be a
mixture of both (this is very similar to the current accreditation arrangements for the
Professional Competence Course, where you have universities, bar associations and law firms
all authorised to provide the PCC). The resources would include the learning outcomes,
content, student and tutor volumes, all handouts, video, audio, multimedia and web resources.
It is proposed that the total number of minimum electives to be taken by learners is set at 20
credits or 200 total notional student hours.

Electives could be delivered by single providers, or in collaboration with others, or by local law
firms, or in other collaborative partnerships. Electives will not only include practice areas or
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skills outcomes already on PEAT 1. Providers should be encouraged to liaise with the
profession and to be innovative and imaginative in their development of a broad range of
electives.

Because there is no prescription as regards topic, subject-matter or even curriculum structure,
the variety of electives should be wide enough to include training that a legal service employer
may want to offer for its own trainees. Control of such a flexible structure will come through
both the accreditation of the electives element of PEAT 2 (whether provided in-house or by an
external provider) and the assessment criteria of the whole stage of training.

Example 1
A four-partner firm with two trainees could decide to send them to an accredited provider for the

100 hours accredited course work, and the firm could be accredited to deliver the 100 hours
work-based training.

Example 2
A group of firms in a local faculty decide to pool resources to offer accredited courses specific to

their needs and the needs of their trainees. They design the courses, and apply for
accreditation.

Example 3
A trainee in a single-partner firm takes it upon herself to design a series of elective modules as

a ‘negotiated learning contract’, and gains the accreditation of an external provider and the Law
Society to embark upon this individual learning path.

NB elective hours do not necessarily imply that the courses are academic in content or
structure. Many of these courses, it is envisaged, will be wholly professional in focus.

5.6 PEAT 2, Training Partners

Respondents to the consultation clearly identified the benefit of a period of in-office training, and
the Education and Training Committee is firmly committed to this PEAT 2 requirement.
However, to justify a lengthy period of supervision, which may been seen by some as a 'barrier
to entry’ it is necessary both to specify what needs to be achieved (now done through the
learning outcomes, ideally explored through different areas of law and practical legal
experience) and how the quality of that is assessed and assured. This needs to be balanced
against making the offering of PEAT 2 training desirable and efficient for firms, ensuring an
appropriate supply of traineeships.

The Education and Training Committee believe an important element will be the authorisation of
Training Partners. This will allow the Society a named point of contact to provide information
and support to, and a focus for the supervision of trainees and their direction to learning
opportunities and assessment.
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It is likely the Committee will recommend some minimum training requirements for Training
Partners (or equivalent individual in-house) (with the Society providing supported CPD in this
area) and ask them to confirm that certain basic systems are in place within the training firm.

5.7  The ‘Spiral’ Curriculum: PEAT 1 and PEAT 2

All skills and knowledge development should take place according to the principles of a ‘spiral
curriculum, the technical name for a widely accepted common-sense approach to professional
training. Below is a graphical model of such principles, which provide a sound basis for a
contemporary professional education environment, one that is flexible for providers while
ensuring good practice and quality of standards, yet allowing local innovation.

e

Assessment

Iteration 2

Iteration 1

Interviewing
Negotiation
Drafting
Legal Writing

|

|

|
— L A

Figure 4: skills spirals

The spiral metaphor is a useful way of envisaging the programme because it allows for a
number of ‘passes’ (or iterations) through the material to be learned, at higher or more
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sophisticated or complex levels of knowledge or attainment. This is crucial for the development
of skills. It also allows different skills to be taught at the same time in an overlapping learning
process. If we take the example of interviewing skills, and following a basic cycle of tell-show-
do- review, students could be given multimedia resources, and then workshops where they
practise the models of the skills they have been shown. At a later date they could then go
through the same cycle of tell-show-do and the same skills set but at a higher level of
sophistication — this time, the interviews could include a second interview with the same client,
instead of another initial interview with a new client. At the end of this process students could
be assessed by videotaped unseen client scenario. Or students could interview a ‘standardised
client’ (an ‘actor’ briefed to work to a standard script and set of parameters) in the first cycle,
receive feedback, and then be assessed by a different ‘standardised client’ in their final
assessment.

This example demonstrates how a spiral curriculum can operate in the development of skills. It
provides a model for all providers within which to set up scenarios, teach by simulation and role
play, and give feedback. Together with appropriate resources and tutor training, approaches
such as this should significantly raise the standard of skills coaching and learning. Moreover it
is a model of learning that can be both client-centred and justice-centred as well as learner-
centred. Itis also a model which by its nature encourages an innovative and interactive
approach to learning.

The spiral curriculum is also amenable to integrative teaching and assessment. It is possible,
for example, for a case study in the core to be based on the ‘triple-jump’ assessment used in
problem-based learning medical programmes. For instance, in Business Awareness a business
client, who has used the firm before for commercial purposes, comes to the firm with a problem
or business opportunity. Stage one would involve an interview, for which students would
require to carry out preparatory reading and research based on the client’s case-file. Stage two,
post-interview, would involve problem-solving analysis and legal research. Stage three may
involve negotiation or advocacy, or both; and at any of the stages there could be writing or
drafting tasks built into the integration. The case-study could be used for learning purposes
only, or for assessment, or for both.

In PEAT 2 the spiral applies across the seats that trainees train within, where they learn more
about professionalism and professional communication as they move closer towards
qualification (many firms already operate in this manner, although they may not be familiar with
the ‘spiral’ terminology). It also applies within a seat: trainees develop capability within an area
of law as they learn the outlines of transactions common to that area, the ways of
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communicating with clients and with other professionals, the management of risk, client-based
services and profit.

What we have with the spiral programme, then, is a significant move away from a design where
each subject is taught in a series of what are effectively watertight containers, and where there
is little if any deep integration between sets of outcomes, to a learning design where there is
much more integrated learning. Such integration is essential if PEAT 1 is to be combined with
either the Foundation Programme or PEAT 2. In either case, PEAT 1 ought to build upon the
sophistication of intellectual content and experience that students experience or ought to
experience in both the Foundation or PEAT 2. It should present a sophisticated and complex
analysis of and simulation of the reality of legal practice that learners will encounter in their
traineeship; and it can be adapted to suit a programme context that is Foundation, stand-alone
PEAT 1, or integrated into PEAT 2.

5.8 Development of professionalism in PEAT 1 and PE AT 2

It is not sufficient that we outline what skills or knowledge components are going to be the focus
of PEAT 1, or how they will be taught and learned within the programme of study and
performance. We also need to consider the moral and ethical context of the programme.
Instruction without moral context implicitly teaches our students the ‘hired gun’ model of legal
practice; and many commentators have pointed out the dangers of this approach to skills
learning.®* As Ronald Barnett has pointed out,

A higher education designed around skills is no higher education. It is the substitution of
technique for insight; of strategic reason for communicative reason; and of behaviour for
wisdom.*

We therefore need to define the value-context within which we want skills to be learned. At the
outset, there are a number of key issues to be addressed. We can refine these as the following
statements:

1. Knowledge and skills must be taught within the value system of the profession. Values
such as integrity, industry, service and duty, wisdom, compassion, accountability and
responsibility, all of which underpin professional relationships and activities — these
values are part of the essential context of knowledge and skills, and must be
acknowledged as such.

2. Knowledge and skills are part of professional behaviour, and professional behaviour can
never be taught in classroom activities alone. It requires the presence of practitioners,
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and often the setting of the office or the court in order to complete the process. Even in
office and court, however, the process of learning professional behaviour is not only
taught overtly — it is caught in trainees’ observations of practitioners at work, in
conversation, and at leisure. This is sometimes called the ‘hidden curriculum’ - the
unintentional lessons that students learn from a curriculum, and what is unofficially
labeled as irrelevant or unimportant by its absence in a curriculum.** Law students learn
professional behaviours by observing and imitating peers, tutors, and other role-models,
not just in the classroom but in hallways, cafeterias, and elevators. This is true also of
training in law offices. As the literature suggests, the process of learning professional
skills can be greatly enhanced by active engagement with professional issues in the
classroom and in simulations where models of behaviour can be discussed to bring out
the issues involved.

3. There is a substantial difference between skills teaching and skills learning. What even
the best teacher teaches may not be what a student learns from a teaching event. Any
approach to skills education must start from this fundamental point, and teachers should
be vigilant about their own practice in this regard. Teaching in skills should more often
take the form of coaching rather than direct instruction.*

4. Best practice in PEAT 1 & 2 programmes will require to be developed and shared among
all. There will be a considerable body of existing practice at each existing Diploma
centre, in training firms and elsewhere that needs to be taken account of in the
development of professionalism, knowledge and skills for the future. The Diploma
course directors, for instance, have a body of design experience and knowledge in their
tutor base. The tutors will have experience of teaching and communicating with
students; and they will probably have taught with a high degree of autonomy in their
classes. The Society needs to enable that shared experience within centres to thrive and
develop effectively, but at the same time ensure that models of good practice are
developed by all providers, both new and old, and are applied with reasonable
consistency across the range of different providers.

5. Student perceptions of their skills-development. It is fair to say that many students
believe that they are reasonably well-skilled when they graduate, and this is true of many
(though not all) of them as regards academic skills. However it is also true that the great
majority of them will not have undertaken intensive skills training, or used professional
resources to help them learn the professional practice of law. They need to develop new
perceptions of training and education, of legal skills, and their own changing identities if
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they are to learn effectively from PEAT 1 and PEAT 2. Just as a culture change will be
required to be facilitated among teaching staff, so too will it be required among students.

If PEAT 1 really is to be a ‘bridge’ course, then the foundations of that bridge to professionalism
are the core modules, Ethics and Standards, and Professional Communications which are also
developed as the core of PEAT 2’s workbased learning, and further developed through
integration in PEAT 2 electives. The workbased learning and the electives should declare to
trainees and others that Ethics is regarded as critical to professional practice by the Society,
and that effective communication is a critical part of the ethical dimension of professional
practice. Other professions recognise this — see for example the work of Hickson and others in
medical education and ethics.*® It also is proof that professionalism is held as a key educational
guality by the Society — and again, there is good evidence that other professions have the same
perspective.37 As regards communications outcomes, two points should be noted:

1. The list of learning outcomes should be treated as a definition of the minimum or
threshold experience that students should have on PEAT 1. In other words, students
and trainees should have the opportunity to practise every outcome on this list at least
once, and preferably twice or more, with feedback. Providers should be encouraged to
innovate imaginatively and go beyond the threshold skill set.

2. Students and trainees should be encouraged to develop beyond the skill set. The
Education and Training Committee’s view is that portfolio based learning will allow
students to chart their progress in a variety of skills (this is discussed further below).

5.9 Approaches to good practice

Developing professionalism is complex. A lawyer in private practice will see something in the
order of many thousands of cases in a working life. Through the experience of casework, he or
she gains an extensive stock of what might be termed mental schemas and performance
knowledge. Solicitors know this implicitly. When presented with a set of facts within their area
of practice they are able quite quickly to invoke a schema and can test this initial schema
against the evidence.®® Lesgold suggests that, in the process of becoming an expert, a trainee
acquires fragments of automatised procedure that gradually become integrated into extended
sequences that guide performance. These sequences can be formed quite slowly from practice
through the composition of fragments of activity, but the process can be made much more
efficient if students are taught the procedures explicitly, as a list of steps towards problem
identification and solution, and taught also to begin the process of case pattern recognition.
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These two forms of learning can bring trainees to a practical knowledge of a transaction much
more efficiently if learning is carried out via simulation and transaction.

What are the best ways to achieve this? There is no one best option, and there is much
literature about which methods are effective for which skills and in which teaching environments
and stages of learning.>® Whatever method is used, it ought to be highly experiential and
include elements such as role-plays, case studies, simulations, structured interviews, prompted
recall, detailed analysis of achievements and performance problems in skill practice and the
like.

Great benefit can be derived from intensive coaching sessions at any stage in PEAT 1 and
PEAT 2, where such sessions focus on feedback and review. It is also the case that
development in professionalism is greatly enhanced if skills are embedded across the
curriculum in realistic transactions. Much of the literature on skills teaching emphasises the
importance of immediate feedback, of opportunities for practice following review, and of practice
within different contexts.*® Local course providers are therefore best placed to know where to
embed skills within their courses, given their knowledge of their tutors, and other conditions
pertaining to the course. However there is always a tension between local innovation and
standards across the jurisdiction.** As stated above, the problem can be resolved if jurisdiction-
wide standards exist as threshold or minimum standards, and best practice is shared among
providers.

5.10 General assessment principles (PEAT 1 and 2)
For discussion of assessment methods applying specifically to PEAT 1 and to PEAT 2, see
below. However, the following eight general principles apply to both programmes:

1. Assessment must be valid

Assessment must be valid according to the learning outcomes. A variety of evidence is
probably the best method of ensuring validity of assessment. Validity can be best tested
by including the profession in the design of the assessment. This can be done by the
use of external examiners, or by the formative evaluation of assessment by practitioners
prior to use of assessment with students.

2. Assessment must be reliable

Clearly assessment ought to produce reliable data about student knowledge and skill.
Reliability can be tested by a number of methods — for example, inter-rater reliability.
This is where the same student, perhaps taking part in a negotiation, is marked
separately by three raters to check whether they each give a similar mark against
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marking scale. Once a reliable scale has been developed, and a group of raters trained,
it may be enough to use a single rater in future assessments.

3. Assessment must be fair

Assessments ought to be constructed so that they are fair to all candidates. Where
appropriate, for instance, fresh scenarios should be constructed so that there is no unfair
advantage in first approach to an assessment.

4. Assessment must be feasible

All the above three qualities must be viewed in the light of what is feasible or practicable
for a provider to arrange as regards assessment. There is little point in highly complex
assessments which may well achieve high reliability if performed well, but which are
performed poorly because they are too complex to achieve their results.

5. Assessment ought to be aligned with the learning outcomes of the programme
The student and trainee learning experience lies at the heart of the new programme, and
teaching and resources should be aligned to ensure that this experience is meaningful,
challenging and relevant. Learning should be both individual- and group-based. It
should involve use of a variety of learning resources, and providers should ensure that
student learning is aligned to assessment. Learning activities should be imaginatively
designed, well-resourced and should support student learning. It is the duty of the
providers to state how their assessment programme helps students to achieve the
learning outcomes of the course as stated by the Society. Where required, providers
should design more detailed task objectives than the learning outcomes provided by the
Society.

6. Learning outcomes and assessment objectives shou Id be embedded in the key
tasks to be undertaken in any module.

It is not feasible to assess every item of knowledge, skill or attitude on a programme,
and therefore a PEAT 1 provider will require to identify those task objectives which are
representative of the more general learning outcomes, and structure assessment around
these. Providers are, however, expected to assess all Professionalism outcomes.

7. Assessment should include multiple assessment po ints and observations
Professionalism is multi-dimensional, and assessment practice should reflect this.
Feedback should be given to students throughout PEAT 1; and where feasible,
assessments should give both staff and students data that will show a line of
improvement or failure to meet learning outcomes. Pre-specified standards of
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performance should be available to staff, students, external examiners and the Society.
In particular, such standards should indicate the criteria under which borderline pass or
fail performance is judged.

8. Assessment should support the values of the prof essional community.
Assessment should not be a repetition of the culture and values of the Foundation stage
only, but should engender reflection on, and be an analysis of, the culture, values and
attitudes of the legal profession.

5.11 Preferred modes of assessment on PEAT 1

Professional status is a multi-dimensional concept, and it is unlikely that a single approach to
assessment will be adequate in the assessment of professional skills, knowledge and attitudes.
Under the draft accreditation procedures currently envisaged by the Education and Training
Committee, PEAT 1 providers will be responsible for the adoption and implementation of
assessment procedures, based upon the learning outcomes devised by the Society. Within the
context of a professional education and training programme, it is essential that assessments are
part of the aims of the programme and its learning outcomes, and are ‘fair’, ‘valid’, ‘reliable’ and
‘feasible’ assessments of professional learning and teaching (these terms are defined further
below).*?

Achieving all four criteria in any one assessment is frequently not possible. Nevertheless it
ought to be part of PEAT 1 and PEAT 2 providers’ task to question if, and where appropriate to
ensure, that the overall assessment package conforms as closely as possible to these four
criteria. For this reason reliability, fairness, validity and feasibility are key concerns for the
Society.

Once again, professionalism is a key concept here. Assessments of student performance
should take into account the professionalism outcomes set out by the Society, and should
include qualities such as integrity and the distinctive habits of mind that define the domain of
practitioners. In this sense, the assessments should be based upon the values inherent in the
profession. Professionalism is a complex concept, and requires a wide range of assessments
to give a valid and reliable sense of professional competence.

The Education and Training Committee currently envisage that following the implementation of
the new PEAT 1 and PEAT 2 Accreditation Procedures, newly-accredited providers will be
invited by the Society to form an Assessment Review Committee, which will meet at least twice
ayearto
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share good practice, discuss ongoing review and improvement of assessment
procedures

discuss innovations

visit assessment practices of other jurisdictions and professions with a view to adapting
or adopting assessment practices where appropriate

collaborate on joint projects in assessment innovation, with the encouragement and
assistance of the Society

In general terms the:
content of assessment should be as close to actual practice as possible
form of assessment should be as close to actual practice as possible
conseguences of assessment should matter to students. These should be high-stakes
assessment: students should not progress if they fail skills or knowledge assessment of
the basic learning outcomes of the twin pillars of communications and professionalism
and should be required where appropriate to pass all assessment to qualify beyond
PEAT 1 and PEAT 2.

Part of the problem with assessment is a cultural one. Assessment practices are a statement of
institutional and professional practice. It may be a generalisation, but it is probably the case
that historically on the Diploma, the learning of skills and professionalism has been regarded as
being of lesser importance to knowledge-learning; and this has been reflected in the form of
assessments used for the past quarter of a century on the Diploma. The culture of assessment
needs to change so that staff, students and the profession have confidence in assessment
instruments that measure improvement in professionalism and skills. In this respect we can
learn a lot from the assessment procedures of other professions such as medicine, and
construct our own versions of assessments of legal professionalism, skill and knowledge. But if
assessments of professionalism are to become predictive of ability, then careful thought needs
to go into their construction so that, as high-stakes assessment, they are valid and fair.

Inevitably this leads us to consider the reason why an assessment is being held. Contrary to
the ranking system in undergraduate education, PEAT 1 providers should be much more
concerned in the professional education programme with ensuring baseline professional
requirements (expressed through learning outcomes) are attained and the demonstration of the
performance of ethical values. This is a major shift in culture and emphasis, not only for
students but for staff as well, for it is probably the case that much of the high-stakes
assessment that takes place on the Foundation is based upon understanding and application of
knowledge and tested in examinations.
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The best forms of professional skill assessment combine the following to give a profile of a
student’s developing professionalism:

Peer evaluation®®

Performance evaluations by practitioners**

Standardised client evaluations®

Real client comments

Self-perception and reflection*®

Use of a combination of these approaches will ensure that we have reliable and valid
instruments for ensuring competence in skills.

The Society may well work with providers to develop some standardised assessment tools, both
to support providers in the transition to the new arrangements and to ensure some consistency
of approach.

Forms of assessment

In more detail below is set out a number of approaches to assessment practice that PEAT 1
providers may want to consider, with comment on their appropriateness (note that the
categories are by no means exclusive):

1. Closed book examinations

These forms of assessment are often practised in undergraduate courses. While they
undoubtedly encourage knowledge memaorisation and application of principle, they can
also develop habits of uncritical memorisation of legal principle. It is unlikely that they will
be appropriate to the professional stage of legal education where, as the learning
outcomes demonstrate, a wider range of professional skills, knowledge and attitudes
should be the focus of the course.

2. Open book and case-based examinations

These assessments mimic some of the features of professional practice,and therefore
are more fitting assessments of the learning outcomes that are taught in the Diploma.
Examples of assessment types include:

short-answer questions (which assess information recall )

constructed answer questions (which test application levels as well as content
knowledge)*’

modified essay questions (which test problem identification and decision- making
skills)
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extended matching items (which test application of knowledge within an extended
case-based system of assessment, and which is often employed in a context of
multiple-choice questions).*®

3. Coursework assessment
This can take the form of specific pieces of work that are submitted during the course of
the PEAT 1 programme, and can include the following:

case histories

case assignments (for example, simulated interview, followed by a letter on action,
thus assessing interviewing and drafting skills in the same scenario)

simulated client records, either paper or electronic or both.

video essay or report (where students comment upon performance in video)
project assessment

360-degree evaluation instrument (ratings completed by supervisors, tutors, peers,
mentees, standardised clients)

oral presentations

critical incident reports

educational mentoring and appraisal

workbook, log or portfolio

creation of checklists

transactional learning

reflective learning projects*®

4. Collaborative assessment

Some forms of assessment actively promote collaboration between students; and this is
certainly a practice to be encouraged. While all students concerned in a collaborative
assessment may agree that all have contributed to the work, it is useful to have a more
objective measure of this, too.

5.12 Preferred modes of assessment on PEAT 2

PEAT 2 is currently assessed by quarterly reviews and log books. The PCC is not assessed,
and therefore assessment is almost entirely work-based. This focus on ongoing work-based
assessment is essential, but we need a structure of assessment that will be valid as well as fair,
reliable and feasible for all conceivable forms of traineeship in Scotland.

Whatever we do with assessment, in order for it to be successful we need to give training a new
professional profile and understanding. A basic challenge for the Profession is to continue to
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raise the profile of high quality training, and see this as key and ongoing part of ‘the Work’ of the
legal practice unit. The professionalism anticipated in the other stages of training must continue
in the workplace and it cannot be less than the professionalism given to the actual delivery of
legal services to clients.

Bearing this in mind, the following five forms of assessment are preferred:

E-portfolios

An e-portfolio can contain a record of all student work, including coursework, reflection
and review, digital copies of assessments, eg essays, reports or video. It can also
contain all assessment results achieved by students. An e-portfolio is a preferred mode
of assessment on PEAT 1; and will be an essential mode of assessment on PEAT 2. If
this is so, then assessment between PEAT 1 & 2 will be more streamlined, and the
transition between the two elements of professional training will be much easier for
students, firms and the Society.

There is a wide variety of e-portfolios on the market, but the strength of many of them is
that they enable students and trainees to:
Reflect upon their learning
Build a body of work that represents their cumulative learning
Can be linked to work-based contexts in a very flexible way
Can contain or be linked to any other digital asset, eg word-processed document,
file, video, audio, etc.

Example
Sarah is just about to enter a new seat in commercial conveyancing. She attends a two-

day accredited elective course at an external provider. At the end of the course the
provider sends to her e-portfolio an e-docket which proves that she attended the course
and performed satisfactorily. Much of the documentation that Sarah used on the course
is also in her e-portfolio, and she takes this, together with worked examples of styles in
action, back to her firm where she can use the skills acquired in her work and work-
based learning in the commercial conveyancing department.

It is likely that the Education and Training Committee will set standards or possibly state
preferred models of e-portfolio. Larger training firms may want to use their own models
that fit with the Society’s requirements, whereas smaller training providers may wish to
use a centrally provided format.
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Supervisor assessment

This can be carried out by supervising staff using assessment instruments that form part
of an e-portfolio (for example, a tool similar to the current Quarterly Performance Review
or standard ten criteria checklist in relation to drafting skills). Again, these instruments
could be either approved by the Society (for those that wish to use their own) or provided
centrally to those who wish to use them.

Self- and peer assessment

A key theme of both PEAT 1 & 2 is the development of self-awareness in professional
development. Self- and peer assessment forms part of the preferred modes of
assessment on PEAT 1. This should be developed within the context of PEAT 2 so that,
for example, a trainee can be given feedback by assistants or administrative staff, and
that assessment can be formalised at some stage in the PEAT 2 process — this might be
using the same tools as for Supervisor assessment (discussed above) to provide
comparative data.

Triangulated assessment

In order for work-based assessment to be reliable, there needs to be a third view of the
work produced by trainees, quite apart from the view taken by the trainee and the
supervisor. The ‘external’ view could be taken by a cadre of assessors trained and
maintained by the Society. This body of assessors could also be responsible for
reviewing the ongoing training provided by the legal service provider, and highlighting
problems arising with training design or implementation within the legal service provider.
It may be that local faculties would wish to play a role, nominating an assessor each who
could operate on a local level.

Negotiated learning

A key feature of the PEAT 2 landscape is the presence of 20 credits of training. This
body of learning may be assessed, and will be an invaluable element in their on-job
training. The 20 credits of training can take the form of structured programmes delivered
by, for example, external providers; or they may take the form of training that is designed
and delivered in-house, or a mixture of the two. Whatever the model adopted by the
legal service provider, the training will require to be accredited by the Society. This is, in
effect, a model of negotiated learning, where the trainee negotiates the learning that is to
be achieved in discussion with the legal service provider. This plan of action should be
part of the e-portfolio being developed by the trainees, and links well with the concepts of
life-long learning being developed in the proposals for change in CPD.
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5.13 CONCLUSION - PEAT 1 and 2

As with the Foundation Programme, these proposals address the concerns and aspirations of
Sarinda and Pete. At present Pete provides a Diploma which receives a great deal of positive
feedback but is sometimes regarded by students solicitors supervising trainees as divorced
from the professional training that follows and with the best will in the world, he struggles to
integrate his provision with the traineeship. He hears complaints that students are compelled to
study too much on the Diploma in which they have little or no interest and that there is no
flexibility in choosing options. In the model proposed here, his ‘world of options’ becomes a
reality as he is given the freedom to provide PEAT 1 core modules alone or in conjunction with
his choice of electives, through part time or distance learning models. E portfolios encourage
closer contact with trainees and their trainers and Pete no longer feels that the components of
training he offers exist in a vacuum.

Sarinda has expressed concern about student debt and is interested in exploring options that
might allow her to work while she studies. Under the present structure she has little option but
to pursue a full time Diploma followed by her traineeship. The proposals contained in this
Section allow for a combined programme which will give Sarinda options — with her interest in
languages she has the opportunity to work abroad while studying a distance learning
programme. She can then earn while studying but return to a full or part time focussed course
which provides her with the specific legal skills she needs to take her training to the next stage.
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6.0

APPROACHES TO ACCREDITATION

Detailed accreditation guidelines for the components of the routes to qualification will be
available on the Society’s website. This section contains a summary of the approaches to
accreditation being proposed.

The accreditation guidelines for both the Foundation and PEAT stages have been based on
existing guidelines for accreditation of the LLB, the Diploma and the Professional Competence
Course. This summary seeks to flag where there are changes from that; where an area is not
mentioned, it is likely that requirements are unchanged.

1.

Only programmes accredited by the Society will be eligible to be counted as components
of a solicitor’s training

Prior to application for accreditation by the Society, programmes will require to have
been through a process of external validation

There will be no prescriptive rules governing, for example, syllabus and reading lists, as
the routes for access to the profession should be permissive of different combinations of
education and training, provided the learning outcomes are satisfied

Applicants for accreditation will be required to clearly demonstrate how the learning
outcomes are being met; it is likely that the Society will require a matrix which cross-
references learning outcomes and related assessments

Key documentation applicants are likely to be requested to submit include:
- matrix referred to above
- Detalls of staff qualifications and training
- Details of external validation
- Sample learning and assessment materials
- Student feedback
- Basic programme information (numbers of students)
- Programme delivery details (learning and teaching methods, class sizes
and ratios, entrance requirements)

The Society will be requiring less structural information (for example, library and IT
resources)

Evidence will be required that students have an opportunity to be given formative
feedback on their progress in a form appropriate to a degree level (or equivalent)
programme of study

Applicants will be required to set up a system of independent external examiners

Part-time, distance and open learning and e-learning models of delivery are permitted
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10. Integration of PEAT 1 with a Foundation Programme or with PEAT 2 is permitted.

11. Students may not progress from Foundation Programme to PEAT 1, unless all modules
are passed. Acceptance by a PEAT 1 provider of a student who does not have passes in
all required Foundation Programme outcomes will be treated as a breach of
accreditation. Where programmes combine Foundation and PEAT 1 outcomes, the
providers must be satisfied that a candidate has shown sufficiently professional attitudes
to be allowed to enter PEAT 2.

12. There will be no prescribed set of topics for PEAT electives; guidelines will be included in
the accreditation documents

13. Existing accredited providers shall continue to have their programmes recognised until
an agreed date on which continuing recognition shall be dependent upon meeting the
requirements of the new accreditation guidelines.

14.The timescale and methodology for transitional arrangements will be discussed by the
Joint Standing Committee.

15. Deadline for receipt of an accreditation application will be mutually agreed

16. The Society will respond to queries about the accreditation procedure promptly and
ensure that a named contact is available to deal with enquiries

17. Accreditation panels will make their recommendations for accreditation, refusal of
accreditation, interim accreditation etc to the Society’s Council

18. Applicants will have a right of appeal against an accreditation decision

19. The accreditation process and any documents submitted will remain confidential until
such time as an accreditation has been approved by the Society’s Council

20. All accreditation documentation should be submitted in electronic and paper format by
the applicant

21. Applicants will be asked to confirm in writing their acceptance of the make up of
accreditation panels

22.The composition of panels will reflect a breadth of practice and experience
23. Accreditation will be for a period of four years

24.The Society will reserve the right to issue notices in the Journal detailing the outcome of
accreditation processes and annual reporting

25. The Society reserves the right to place a limit on the number of accreditation applications
which will be dealt with in any given period
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26.An initial accreditation fee will be payable to the Society to be followed by an annual fee
to cover the costs of inspections, processing annual reports, dealing with enquiries and
variations to accreditation

27.The accreditation panel will visit new providers during the first year of provision and
reserves the right to visit additionally at its discretion. Discretionary visits will be
arranged with an agreed notice period.

28. Appropriate teaching and learning accommodation and infrastructure will be required for
students

29. An annual report will be required at the end of each academic year for as long as the
accreditation continues. The annual report will be in a standard format and contain,
amongst other things, drop out rates, equality and diversity statistics and details of
schemes for widening participation where such schemes exist

30. Those applying for accreditation must demonstrate to the Society that they have made
appropriate arrangements (including Data Protection) to allow them to supply annually to
the Society at the start of the programme an electronic spreadsheet containing students’
names, email addresses and stage of study

31.The Society will give providers a minimum of one weeks’ notice before sending emails to
students, which will only occur once or twice a term/semester

32.The Society will publish a list of required visits by and on behalf of the Society to students
which providers will be required to facilitate. Dates must be agreed within 6 weeks of the
notice going out and providers must clearly communicate with the students the reason for
the visits

33. Providers must notify the Society of dates of law fairs, careers events and open days

34. Providers will have an obligation to communicate key items of information to students, at
the Society’s request, such as the Society’s policy on fit and proper issues and
professional requirements information, and to inform the Society of how and when this
information was communicated.

35. Providers’ concerns about a student’s “fit and proper” suitability to become a solicitor
must be communicated to the Society , immediately and in writing

36. Standardised references on students will be required
37. A standardised student transcript will be required of all providers

38.PEAT 1 providers will be required to provide a pass list to the Society within a reasonable
time frame after a Board of Examiners meeting

39. There will be a set policy on absence from PEAT 1 and on reporting of professional
lapses
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40.The Society hopes to facilitate the sharing of best practice amongst providers

Discussing the detail... 21° January 2008 Page 46



7.0 OUTSTANDING ISSUES, AND WHERE TO FIND MORE INFORMATION

There are various outstanding issues:

Continuing Professional Development (CPD)

In order to keep the focus of this document on the pre-qualification stages of training it was
decided not to include discussion of the future of CPD for the practising profession. A separate
paper will be published shortly called ‘Discussing the details... Paper 2: The future of post-
gualification legal education and training in Scotland’. Whilst the Society continues to pursue a
single project examining all stages of education and training, two separate papers at this stage
of consultation allow them to be more focussed on the different issues and requirements pre
and post qualification.

Re-qualifying from other Jurisdictions

A key issue for many firms and individuals is how practising solicitors from other jurisdictions
gualify into the Scottish legal profession. Whilst the Education and Training Committee are
currently committed to an outline approach which would see existing skills and knowledge (and
how they have been assessed) be mapped to the pre-qualification frameworks, and additional
activity only required where ‘core’ elements have not been covered, it will not be possible to
provide more details until the next paper which will be presented to an AGM or SGM of the
Society.

Solicitor-Advocates

The has been recent discussion about the education, training and assessment of Solicitor-
Advocates. This area does not currently fall within the remit of the Education and Training
Committee of the Society, and further discussions with other stakeholders are necessary before
an approach in this area can be drafted. However, it is likely that in the future the Society will
seek to ensure a consistent policy approach across all aspects of training for which it is
responsible, meaning that some of the approaches outline in this document may well be
relevant.
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Equality Impact Assessment (and ‘Involvement’)

All stages of the project to date have involved extensive consultation and involvement work
which anyone has been able to access, alongside specific events aimed at gaining the views of
particular audiences (for example, the Disability Accessibility Review, which brought together
people with a variety of disabilities and Society staff to look at issues in relation to the route to
gualification). A full Equality Impact Assessment will be completed after this stage of
consultation, and prior to the next paper which will be presented to an AGM or SGM of the

Society.

Further information

Further information is available from:

Website:

E-maiil:

Telephone:

Text-phone:

Correspondence:

Contacts:
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consult@lawscot.org.uk

0131 226 7411

0131 476 8359

The Law Society of Scotland
26 Drumsheugh Gardens
Edinburgh

EH3 7YR

Liz Campbell — Director (Education and Training)
Neil Alan Stevenson — Head of Strategic Change
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8.0 CONSULTATION QUESTIONS
Introduction
1. Do you think the illustrative descriptions of personal experiences of legal education and
training are useful, and should be carried forward to the next phase of consultation?
2. Do you agree with the overall stated aim of the system, as articulated on page 5 of the
document?
Principles
3. Do you think the core principles of legal education are appropriate?
4. Are there principles that should be added or removed?

Foundation — Approach and content

10.

11.

12.

Do you think the learning outcomes (Document 1 from the consultation website) are
appropriate for this stage of study?

Is there anything that should be included or omitted in the learning outcomes?

Do you think the knowledge domains expressed in the supplementary matrix (Document
2 from the consultation website) are appropriate?

Is there anything that should be included or omitted in the knowledge matrix?

Do you agree with the majority of respondents at the last stage that “assessment of the
Foundation Programme should focus on practical problem solving designed in a way that
mirrors legal problems which face solicitors in practice and managers in a range of other
employments” (although not to the exclusion of all other techniques)?

Do you agree that the ‘core’ of the Foundation Programme should be equivalent to a
minimum of 180 SCQF credits, with a minimum of 240 credits spend on the study of law?

Do you agree that these credits should be achieved at level 7 and 8 (or above, at the
discretion of the university) of the SCQF?

Do you believe that the approach laid out in this section is consistent with the Core
Principles, articulated in Section 3.0?
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PEAT 1 & 2 — Approach and content

13.Do you agree with the basic principles of programme design laid out in Section 5.2?
14. Do you think the specified core outcomes are appropriate for PEAT 17?

15.1s there anything that should be included or omitted in the core outcomes?

16. Do you think the specified mandatory outcomes are appropriate for PEAT 1?

17.1s there anything that should be included or omitted in the mandatory outcomes?
18. Do you think the specified outcomes are appropriate for PEAT 2?

19.1s there anything that should be included or omitted in the outcomes?

20.1s the requirement for 20 credits of further ‘elective’ learning during the PEAT 2 stage
appropriate?

21.Do you think the requirement for Training Partner (or equivalent individual in-house) is
appropriate?

22.Do you think the proposals in relation to the assessment of PEAT 1 are appropriate?

23.Do you think the proposals in relation to the assessment of PEAT 2 are appropriate?

Approaches to accreditation

24.Do you agree with the general approach to accreditation?
25. Are there any areas you believe need to be added?

26. Are there any areas that you think should be removed?

Overall approach

27.0verall, do you think this correct approach to the education and training of the next
generation of solicitors?

28.Do you have any view you wish to share not covered by the questions above?
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RESPONDING TO THE CONSULTATION

Responses must be submitted by close of business on Monday 24 " March 2008 .

Responses can be submitted to:

E-mail:

Telephone:

Text-phone:

Correspondence:

Contacts:

We would be very grateful is responses could be sub

consult@lawscot.org.uk

0131 226 7411

0131 476 8359

The Law Society of Scotland
26 Drumsheugh Gardens
Edinburgh

EH3 7YR

Liz Campbell — Director (Education and Training)
Neil Alan Stevenson - Head of Strategic Change

possible, as this greatly assists us in efficient d ocument management.

Discussing the detail...

21% January 2008

mitted in ‘Word’ format wherever

Page 51



APPENDIX A
DRIVERS BEHIND THE PROJECT

The Education and Training Committee instigated is review of legal education and training for
solicitors on the basis of a set of complex factors and drivers, some key ones of which include:

1. The structure of education for professional legal p ractice has changed and developed
markedly over the past 30 years (including the introduction of the Diploma and of mandatory CPD).
However the Society has been conscious for some time that a radical consideration of the principles
which underlie that area has not recently been undertaken.

2. The Society believes that it is important to period ically try to stand back from the actual
current processes in order to be assured that the s tructure continues to be appropriate.  This
consultation sets out some of the Society’s preliminary considerations on the major issues and aims
to involve all those with an interest in the debate in relation to the focus and direction for the future of
legal education, and so for professional legal practice, in Scotland.

3. Scotland is a modern society. It has a legal system and tradition of which it can with justification
be proud. Because the law occupies a pivotal position, a modern society cannot function without a
correspondingly modern and flexible legal system, and this must include a modern approach to the
education and training of lawyers.

4. In Scotland responsibility for the education and tr aining of lawyers lies principally with the
professional bodies (including the Society and the Faculty of Advocates). There are, however,
groups and institutions beyond these bodies, many of which have a substantial and legitimate
interest in the form and structure of the education and training process. The Society has always
sought to discharge its functions in consultation with those groups and institutions.

5. The Law Society of Scotland currently has a respons ibility as ‘gatekeeper’ for entry to the
profession, and for monitoring education, training and development standards within the profession.

6. The public, and others, may ask valid questions of the ‘gatekeeper’ along the lines of “how do |
know my solicitor is competent?” and “how do | know they are better placed to assist than any other
provider of legal or advice services?”.

7. There is now a range of external drivers in pre- an  d post- qualification legal education
including the need for transparency of process, proportionality, effectiveness, and external
involvement in the development of policy and process.
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10.

11.

12.

13.

14.

15.

16.

The Society must take account of a range of legisla  tion and recent case law on education and
regulation, as well as associated legislation on issues such as equality and diversity, from Scotland,
the UK and the EU.

The Society must also consider competing views (be they on educational best practice, from
different sectors of the profession, or from different external bodies).

The Society believes that this demands the need for a clear and defensible articulation of
standards , so that a valid assessment can be made as to whether someone crosses the various
thresholds that eventually entitles them to the badge of ‘solicitor’, and later continues to maintain,
develop, and enhance these standards.

It is also deemed important that the requirements f ~ or any stage or criteria can be objectively
justified and clearly differentiate those ‘passing’ from those individuals who cannot pass that stage
or meet that criteria.

That the focus in the future will need to be on the setting of necessary standards , the
assessment of those standards, and the monitoring of those who train and/or assess.

That in focussing on standards in the above way the re may be less emphasis on processes by
which these absolute standards are achieved. For example: that high quality, independently verified,
and relevant-to-practice assessments are achieved by those in the early stages of training, rather
than specifying class sizes, tutor ratios, and library holdings for providers, as the Society currently
does.

That there will, in the future, be a need to demons  trate an ongoing ‘fithess to practice’  which
differentiates someone with professional status (‘solicitor’) from someone who does not, and that the
regulator ensures ongoing fitness — a proactive regulation model.

That in a more relaxed legal services market it wil | be even more important to be able to
differentiate (on quality) a ‘solicitor’ from any o ther provider of legal or advice services.

That it would be better to be a leader in developing this model, and doing so in a proactive and
comprehensive way, rather than waiting until scrutiny, external factors or legal challenge force
alterations to elements in a potentially ‘piecemeal’ fashion.
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APPENDIX B
PROJECT OUTLINE AND RESPONSES

B.1 INTRODUCTION

This section provides an outline of the work carried out to date; including the research and benchmarking
exercises which have been undertaken, the composition and remit of expert working parties, the first
phase of consultation, the policy work of the Society, and the first phase of consultation. In overview,

the main phases were:

1. In December 2004 we held a consultative conference  with around eighty delegates representing
the practising profession, tutors, the universities, newly qualified solicitors, trainees and Diploma
students. We also invited guests from other UK jurisdictions and educational experts. The
conference was based around discussion groups and the results of each session were recorded,
providing evidence as to the most appropriate ways forward. At the end of the session there was
voting on key issues that had been themes during the day’s discussions. This meant we knew, for
example, that 91% of those present favoured a revised Diploma syllabus and 96% felt the Society
should be clearly laying out ‘competency statements’. These statistics may not be representative of
the profession overall, but the range of interests represented meant we were confident that the

Society had a mandate to explore further the options for change.

2. Various working parties of practitioners from large and small firms, the in-house sector, the
Faculty of Advocates, the universities and the Society then set about the task of drafting proposals
and recommendations in relation to the syllabus for the LL.B, ‘competency statements’ for the
Diploma, issues relating to the traineeship and training firms, and ideas of how CPD may develop in
the future. Evidence and examples were gathered from other jurisdictions, professions, and
statements of standards in relation to legal education. Over 200 example documents were collated
and fed into the processes, alongside data on issues such as common areas for client complaints,
concerns of firms in relation to areas of trainee performance, and areas of growth within the

profession.
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3. This work resulted in the Society’s largest ever co nsultation. This ran between November 2006
and February 2007, with 15’000 invitations to respond sent out, a special micro-site on the Society’s
website detailing all of the work, online questionnaires to capture feedback, and a major
communications campaign. The questionnaires collected both statistical and free-text data, and all
stakeholders (from students and trainees through to partners and judges, and members of the public

through to MSPs and MPs) were invited to respond.

4. The profession and key stakeholders engaged in larg e numbers and highly constructively to
the consultation.  Over 880 individuals responded to the main questionnaire, and organisational
response were received from major stakeholders such as the Faculty of Advocates and the ‘Big’
Training firms (a group of firms that train a third of all trainees in Scotland that came together to
submit a combined response). Detailed information is available elsewhere, but on most issues there
was a positive response to the ideas the Society raised, and free-text comments (totalling over 700
pages or 300'000 words) provided additional details on particular challenges or suggestions for
change. The demographic spread of responses was good across a range of factors (year's
experience as a solicitor, universities and Diploma units, size of firm, level of involvement in current
education and training arrangements, etc.).

5. The Society then entered a phase of analysis and p  olicy discussions.  The Education and
Training Committee of the Society debated in detail all areas where a divergence of views was
identified, and further discussed all areas in light of the data collected through the consultation. The
Society met with some key stakeholders to discuss certain issues in more detail, this included
meeting with the Heads of the Law Schools and Diploma Units in Scotland as well as the Faculty of
Advocates and bodies such as the Scottish Legal Aid Board. Incorporating views from all these
sources a major presentation and debate was held with the Council of the Society in June 2007,

which authorised the next phase of work.
6. The Education and Training Committee appointed indi  vidual subject experts to undertake the
next phase of policy development.  Again, further detail is provided below, but the major project

streams were:

i.  Drafting the final knowledge and skills statement for the Foundation Programme
ii.  Drafting an accreditation framework for Foundation Programmes
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iii.  Drafting detailed learning outcomes for Professional Education and Training
Stages (PEAT) 1 and 2

iv.  Drafting an accreditation framework Professional Education and Training Stages
(PEAT) 1 and 2

v.  Drafting a framework for assuring the continuing competence and ongoing

development of Solicitors in Scotland

7. 'Policy Panels’ were then appointed to bringinaw  ider range of views on the detailed
proposals. These panels bought together a range of solicitor and non-solicitor experience, and
worked through e-mail and a major meeting to identify key challenges in the documentation, ensure it

was clear and accessible, and ensure consistency of approach between all the streams of work.

8. This paper (‘Discussing the details...") was launched . This is the penultimate chance for the
profession and key stakeholders to influence the policy of the Society in the field of Education and

Training. We encourage you feedback, in the format specified within the main document.

9. The approach to the review of Education and Trainin g represents an unprecedented scale and
level of engagement with stakeholder. Input has been received from multiple sources at every
stage, and benchmarking has ensured our positioning against direct and less direct comparator
organisations. The Society firmly believe this represents a model of best practice in policy
development, and that it will result in a system that all parties can feel they had a valuable stake in

the development of.
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B.2 VALUES AND PRINCIPLES

B.2.1.

B.2.2.

B.2.3.

Introduction

During the first consultation respondents were asked to consider what the core values of the legal
profession in Scotland are or should be, and what key principles in relation to legal education
would help ensure that those on the route to qualification were effectively prepared for
professional life. The concepts used to promote discussion came from work previously

undertaken by the Society in the development of its ‘Foundation Document’.

Group Members

There was no formal working party appointed, as these statements were drawn out of existing
works and in particular the draft ‘Foundation Document’ on which the Society previously

consulted on. Key contributors to the Foundation Document were:

Professor Paul Maharg — Education & Training Committee & Glasgow Graduate School of Law
Richard Henderson - Council Member (now President), E & T Committee, Solicitor (Scottish
Executive — now retired)

Alistair Thornton — Past-president of the Society, former E & T Committee member, (formerly of

Urquhart)

Further contributions were made by:

The Council of the Law Society of Scotland

The Education and Training Committee of the Law Soc  iety of Scotland
The Admissions Committee of the Law Society of Scot  land

The Joint Standing Committee on Legal Education

Liz Campbell —Director of Education and Training, Law Society of Scotland

Neil Alan Stevenson — Deputy Director of Education and Training, Law Society of Scotland

Project Outline

The purpose of the Foundation Document was to set out the principal goals and the specific
objectives of the Law Society of Scotland in relation to the education and training of those
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intending to become practising Scottish solicitors. In doing so the Society was recognising the
fundamentally important functions fulfilled by lawyers in a democratic society. It was also
accepting that the particular requirements which society makes of lawyers have changed
significantly over the last 25 years, and that the pace of change is unlikely to diminish.

The response to the original consultation on the ‘Foundation Document’ was inconclusive. Whilst
there was a high level of interest, many appeared to find the conceptual framework difficult to
engage with in the absence of more ‘concrete’ examples of what the document would mean in

practice.

However, the fundamental concepts of the ‘Foundation Document’ remained sound, and

attempted to deal with many of the key ‘drivers’ (see below) in the field.

The Education and Training Committee therefore decided to progress with specific projects
modelled on the underlying principles of the ‘Foundation Document’ and return to the profession
and ‘stakeholders’ for their views, which could now be given in light of more concrete examples
relating to each of the key stages of education and possible options for change.

The ‘principles of legal education’, as stated in Discussing the details... were amended by the
Education and Training Committee from the original statement in the Foundation Document in
light of feedback at the first stage of consultation, and are now presented for discussion. This
also applies to the ‘values of the legal profession’, although in this case we have not sought to
make a further draft of these available, as any articulation will be influenced by the ‘Standards’
project currently being undertaken by the Society. The next documents on legal education will

incorporate the outputs of that project.
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B.3 Legal Foundation Programme

B.3.1. Introduction

The Society consulted extensively with the universities and key stakeholder before appointing a
group to examine what fundamental areas of legal knowledge and skill should be required prior to

the commencement of any more professional or vocational style training.
B.3.2. Group Members

Donna McKenzie-Skene - Vice Convenor, Board of Examiners; University of Aberdeen; Solicitor
Charles McGregor — Simpson & Marwick Solicitors; Solicitor

Prof Kenneth Norrie — Head of Law, University of Strathclyde

Samara Shah - Society Education and Training Committee Representative; SYLA, Solicitor

Neil Alan Stevenson — Deputy Director (Education and Training Department)

David Stewart — Morton Fraser; Solicitor

Ken Swinton - University of Abertay Dundee; Solicitor

Prof Joe Thomson - Convenor, Board of Examiners; Commissioner, Scottish Law Commission

B.3.3. Project Outline
The project had three key phases prior to the first consultation:

Phase 1 Consultation with Board of Examiners
The Board were asked individually to comment on their particular areas of

expertise and the syllabus as a whole; a merged document of responses was
created.

Phase 2 Consultation with the Law Schools
The heads of the ten Scottish law schools were contacted requesting that they
liaise with their staff and students on the syllabus and respond to the Society.
Nine out of the ten law schools submitted feedback and suggestions. These
responses were collated.
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Phase 3 Convening of a Working Party
A working party was convened to examine the recommendations made during the
two previous phases, and in light of these and other relevant evidence, seek to
make recommendations which the Education and Training Committee could then
consult on more widely.

The first phase of public consultation then took place, with questions on the nature and structure
of content, as well as linked questions about how programmes should be developed and run,
whether the courses had to be delivered as part of an LLB, how they should be assessed, and
what level of professional involvement should be. The full results (statistics and free-text) can be

found on the consultation website.
The Education and Training Committee of the Society reviewed the feedback, and made certain

policy decisions which informed the drafting of ‘terms of reference’ as to how the work should be
taken forward. Subsequent stages of this strand of work are discussed below (B7 to B10).

Discussing the detail... 21° January 2008 Page 60



B.4

B.4.1.

PROFESSIONAL EDUCATION & TRAINING — STAGE 1

Introduction

A Diploma Working Party (DWP) was established by the Diploma Co-ordinating Committee (DCC)

and the Education and Training Committee (E&T) of the Society to review evidence and make

recommendations in relation to the bridge between undergraduate study and entry to the

profession. A deliberately wide remit was permitted but it was specifically requested that the group

return to the DCC and E&T with recommendations in relation to:

B.4.2.

B.4.3.

Competency/Outcome Statements
Structures

Assessment Methodologies
Content

Group Members

Kenneth Campbell — Representative of the Faculty of Advocates

Liz Campbell - Director (Education and Training Department)

Professor Paul Maharg — Education & Training Committee & Glasgow Graduate School of Law
Elizabeth McGillivray — Solicitor (Bowman Solicitors), Diploma Tutor

Euan C. Murray — Solicitor (Brodies / Dundas & Wilson), Diploma Tutor

Neil Alan Stevenson - Deputy Director (Education and Training Department)

Lynda Towers - Solicitor (Scottish Executive), Diploma Tutor

Elaine Tyre — Deputy Director, Edinburgh University Legal Practice Unit

Project Outline

The group met on several occasions throughout 2005 and 2006, including weekend retreats.
Further drafting work was done electronically and reviewed by email. Members of the group
were actively involved in other working parties and committees ensuring ongoing communication

across the concurrent education and training projects.
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The group undertook a variety of research throughout the life of the project. This research

included:

a. current outcomes and materials — Scottish Diplom a Units/Law Schools
The group examined a variety of learning materials and models (both in paper form and

online) from the existing providers of the Diploma and the LLB

b. current outcomes and materials — Training Firms
Several of the large firms and in-house providers of traineeships kindly provided examples of
the competency and skills frameworks they used with their trainees.

c. current outcomes and materials — other training providers & professions
Over 200 documents were assembled from other professional bodies, law societies (UK and
abroad), and providers of legal and professional education. An example of the cross-section

of contributors includes:

Architects Registration Board International Bar Association (IBA)

Carlson School of Management Nursing & Midwifery Council

CCBE Royal College of General Practitioners (RCGP)
Chartered Institute of Patent Agents Royal College of Physicians

Citizens Advice Bureau (CAB) Royal Institute of Chartered Surveyors (RICS)
Crown Office & Procurator Fiscal Scottish Police College

Service The Chartered Society of Physiotherapy

English Bar Council The Institute of Chartered Accountants of Scotland
Financial Services Authority (FSA) The Law Society of Upper Canada

General Medical Council (GMC)

d. evidence from internal management systems
This included information on the most common causes of client complaint, ideas from
our Continuing Professional Development Schemes, information from accreditation

processes, and so on.

e. evidence from the Diploma Conference
In December 2004 we held a consultative conference with around eighty delegates
representing the practising profession, tutors, the universities, newly qualified
solicitors, trainees and Diploma students. We also invited guests from other UK

jurisdictions and educational experts. The conference was based around discussion
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groups and the results of each session were recorded — providing evidence as to the
most appropriate ways forward. At the end of the session there was voting on key
issues that had been themes during the day’s discussions. This meant we knew, for
example, that 91% of those present favoured a revised Diploma syllabus and 96% felt
the Society should be clearly laying out ‘competency statements’. These statistics
may not be representative of the profession overall, but the range of interests
represented meant we were confident that the Society had a mandate to explore

further the options for change.

The first phase of public consultation then took place, with questions on the nature and structure
of content, as well as linked questions about how programmes should be developed and run,
whether the courses had to be delivered as part of a university recognised ‘diploma’, the nature
of assessment, and what level of professional involvement there should be. The full results

(statistics and free-text) can be found on the consultation website.
The Education and Training Committee of the Society reviewed the feedback, and made certain

policy decisions which informed the drafting of ‘terms of reference’ as to how the work should be

taken forward. Subsequent stages of this strand of work are discussed below (B7 to B10).
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B.5

B.5.1.

PROFESSIONAL EDUCATION & TRAINING — STAGE 2

Introduction

This project strand was less developed than some others, as the nature of any period of in-office
training was highly dependent on what those starting to work in law had experienced in earlier

parts of their training.

Throughout the meetings of all the other working parties, each examining a different stage of
training, discussion repeatedly moved to the traineeship. A record of these discussions and the
issues raised was kept and used to inform the questions in the first phase of consultation.
Likewise developments in other jurisdictions and professions and within the fields of education
and regulation also assisted in drafting that initial discussion with the profession and
stakeholders. The final consultation format and content was developed by the Liz Campbell and
Neil Alan Stevenson, Director and Deputy Director of Education and Training.

The first phase of public consultation then took place, with questions on whether a period of in-
office training was required at all, the possible length, whether specific knowledge and skills
should be prescribed for the traineeship, and how any traineeship should be assessed. The full

results (statistics and free-text) can be found on the consultation website.

The Education and Training Committee of the Society reviewed the feedback, and made certain
policy decisions which informed the drafting of ‘terms of reference’ as to how the work should be

taken forward. Subsequent stages of this strand of work are discussed below (B7 to B10).
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B.6 CONTINUING COMPETENCE, ONGOING DEVELOPMENT

B.6.1. Introduction

A Working Party was appointed to examine the issue of continuing competence and development,
and outlined its objectives as:

To identify the training and development needs of the Profession
To determine whether the current scheme is meeting those needs
To make recommendations for the creation of a bespoke scheme which will meet the

needs of the Profession

As the discussion continued these altered slightly to focus on how post-qualification competence
was assured, and how ongoing development could be encouraged.

B.6.2. Group Members (working party and ‘away day’ group)

Kim Leslie — CONVENOR OF THE WORKING PARTY , Council Member, Solicitor (private practice)

Alison Atack — Council Member, Committee Member (Professional Practice and Professional Conduct),
Solicitor (private practice)

Liz Campbell - Director (Education and Training Department)
Richard Henderson - Council Member, Solicitor (in-house)
Alan Mackay — Solicitor (private practice)

Ewan Malcolm — WS Society, Scottish Mediation Network

Peter Matthews — Council Member, Committee Member (Admissions, Client Relations, and Professional
Practice), Solicitor (private practice)

Frank Mcauley - Solicitor (private practice)

Christine Mclintock - Council Member, Solicitor (private practice) Committee Member (Education and
Training, and Insurance)

Karina Mcteague — Council Member, Committee Member (Audit and Competence), Solicitor (in-house)
Professor Alan Paterson — Glasgow Graduate School of Law, Council Member, Solicitor

lona Ritchie — Deputy Director (Update)

George Samson — Director (Administration)

Neil Alan Stevenson - Deputy Director (Education and Training Department), Head of Diversity

Kimberley Williams — External facilitator, Williams Wroe
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B.6.3. Project Outline

The groups met on several occasions throughout 2005 and 2006. An external facilitator,
Kimberley Williams, assisted the final meeting. Further drafting work was done electronically and
reviewed by email. Members of the group were actively involved in other working parties and
committees ensuring ongoing communication across the concurrent education and training

projects.

It was decided that in order to review the current CPD Scheme, the Working Party would need to
collate information. A questionnaire was devised and circulated to all law firms and printed in the

Journal in December 2005. Four hundred and ninety responses were received.

The responses were sent to George Street Research for analysis and the findings reported to the
working party.

It was also considered important to discuss with other Professional bodies the CPD Scheme.
Two representatives from the Working Party met with representatives from four major
Professions (Architects, Bankers, Insurers and Chartered Accountants). A standard set of
guestions were put to each of the Professional bodies in order to achieve consistency in

reporting. The results were reported to the working party.

In February 2006 George Samson gave a presentation to the Group on previous reviews
undertaken by the Society to ensure the full historical and developmental context of the current

CPD scheme was taken into consideration.

The first phase of public consultation then took place, with questions on the length of the CPD
cycle, the types of CPD that should be recognised, whether certain areas for development should
be prescribed, whether assessment should be introduced, whether accreditation should be
introduced, and how compliance should be monitored. The full results (statistics and free-text)

can be found on the consultation website.
The Education and Training Committee of the Society reviewed the feedback, and made certain

policy decisions which informed the drafting of ‘terms of reference’ as to how the work should be

taken forward. Subsequent stages of this strand of work are discussed below (B7 to B10).
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B.7 DETAILS OF THE CONSULTATION PROCESS

The first phase of consultation was launched on 6™ November 2006. The Society took a radical new
approach with the Education and Training Committee choosing not to recommend a completed policy to
the profession for endorsement but to float a variety of sometimes provocative suggestions to genuinely
involve the profession, public and ‘stakeholders’ in shaping the future. An interactive website and online
questionnaires challenged the concepts of what it is to be a solicitor, and what someone must undertake
to achieve that status.

The scale and breadth of the project was huge. Over 15’000 invitations to contribute were sent out —
covering the profession, judiciary, advocates, legal academics, commercial training providers, public and
client representative bodies, students, other professions and other jurisdictions; with the entire project
hosted online literally anyone could contribute. The areas covered ranged from undergraduate study
through to CPD and ongoing fitness to practice — a fundamental cradle-to-grave rethink of what the

education and standards at each stage of professional life should be.

The questions confronted many preconceptions. Should practising solicitors be reassessed every three
years to ensure they are still competent to practice? Do the ‘professional subjects’ need taught in the
context of an LLB or might they be integrated into other programmes and even delivered by commercial

providers? Should the Diploma be integrated into the traineeship? Do we even need a traineeship?

Logging onto the homepage those wishing to engage in the consultation process found a four-page
summary of the key issues and a questionnaire that took them through every stage of training. This
comprised tick-box answers and free-text responses. Questions moved from what should be the core
values of professional training through what basic stages of training might be required, professional and

vocational courses, supervised workplace practice, and on to where CPD might go in the future.

There was also the opportunity to access separate questionnaires on the detail of some of the key
stages; accessing ‘outcomes statements’ - our indications of what students should be capable of at the
end of a particular stages - on topics from ‘client care’ through to how much the typical solicitor needs to

know on unjustified enrichment or the accounts rules.

The website also allowed a whole bank of background information to be accessed — with sections

dedicated to describing the current arrangements, the research and discussions that underpinned the
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suggestions made in the consultation, details of all the work undertaken to that point, and of what would
happen after the close of the consultation. This was part of making sure the whole process is
transparent and accessible to all. An ‘update’ section ensured that throughout the consultation period a
progress report was available, initial ‘headline’ data was accessible, and links could be found to press
and media coverage of the project.

The consultation closed on February 16™ 2007, with late submission accepted until 2" March 2007.
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B.8 RESPONSE RATE TO CONSULTATION

Once again, detailed information on this area can be found on the consultation website. However, in

summarising the response rate it is worth noting:

882 individuals responded

Just over half of the questionnaire responses (58%) were from legally qualified individuals (solicitor,
advocate, judge)

Around 24% were currently in the undergraduate or post-graduate phases of study which permit
people to apply for a traineeship.

Staff and students from all the current providers of the LLB and the Diploma in Legal Practice
responded

3 MSPs responded, disappointingly no political parties chose to respond
Responses were received from people working for Citizen’s Advice Bureau, professionals working
in education and HR, representatives of 12 other professions in the UK, 17 members of the

Scottish Executive, and members of the public with no particular connection to legal education

We also received a number of organisational responses from bodies such as:

Association of Graduate Careers Advisory Scottish Legal Aid Board

Services (AGCAS)Scotland Law Advisers Scottish Refugee Council

Group

Biggart Ballie Scottish Women's Aid

DLA Piper Scotland LLP Semple Fraser LLP

Faculty of Advocates Society of Legal Scholars

Institute of Paralegals University of Aberdeen School of Law
Johnston Consulting

Lawcare A combined response was submitted by
McClure Naismith 13 large solicitors firms, which will
McKinstry Company account for around 35% of all

OFT (Office of Fair Trading) traineeships. The firms involved were: ,
School of Law, University of Glasgow Anderson Strathern , Biggart Baillie,
Scottish Consumer Council Brodies, Burness, DLA Piper, Dundas &
Scottish Independent Advocacy Alliance Wilson, Harper Macleod, Ledingham
Scottish Law Librarians Group Chalmers LLP, McGrigors, Morton

Fraser, Paul & Williamsons, Shepherd
& Wedderburn, Simpson & Marwick

Below is some basic demographic information on the nature and number of individual
respondents
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Which statement best describes your main current ro le Count Percentage
Private Practice - Trainee 96 11.1%
Private Practice - Assistant 131 15.2%
Private Practice - Associate 41 4.7%
Private Practice - Senior Associate 22 2.5%
Private Practice - Salaried Partner 17 2.0%
Private Practice - Equity Partner 101 11.7%
Private Practice - Consultant 7 0.8%
In-house - Trainee 12 1.4%
In-house - Assistant 32 3.7%
In-house - Manager (or equivalent) 16 1.9%
In-house - Director (or equivalent) 21 2.4%
Judge / Tribunal Chair 3 0.3%
Advocate 2 0.2%
Paralegal 10 1.2%
Client / member of the public 1 0.1%
MSP (Member of the Scottish Parliament) 3 0.3%
MP (Member of Parliament) 0 0.0%
MEP (Member of the European Parliament 0 0.0%
Scottish Executive / Civil Service 17 2.0%
Citizens Advice Bureau / public advice service 2 0.2%
Consumer Group Representative 0 0.0%
University - Academic 42 4.9%
University - Solicitor 7 0.8%
Student - LLB 104 12.0%
Student - Diploma 110 12.7%
Lawyer - other jurisdiction 4 0.5%
HR Professional 5 0.6%
Education / Training Professional 15 1.7%
Other UK profession (doctor, accountant, etc.) 12 1.4%
Other 29 3.4%
How many SOLICITORS work in your organisation (ify  ou do not | Count Percentage
know exactly an estimate will still help guide us) ?

None or N/A 196 22.7%
1to5 100 11.6%
6to 10 66 7.6%
11 to 20 77 8.9%
21 to 30 35 4.1%
31to 40 18 2.1%
41 + 299 34.6%
Don't know 23 2.7%
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How many years Post Qualification Experience (PQE)  do you Count Percentage
have ?

N/A 366 42.4%
1t03 108 12.5%
4106 66 7.6%
7t09 48 5.6%
10 to 15 48 5.6%
16 to 20 38 4.4%
21to 25 57 6.6%
26 to 30 43 5.0%
30 + 49 5.7%
Are you involved in any/all of the following educat ional Count Percentage
activities:

teach on an LLB programme 57 6.6%
an external examiner for an LLB programme 26 3.0%
a tutor on a Diploma in Legal Practice Course 57 6.6%
supervisor of trainees 125 14.5%
involved in the delivery of other legal education programmes (PCC) 72 8.3%
a member of the Council/Committees of the Law Society ...................... 71 8.2%
Are you currently connected (current: student, staf f, tutor) to any | Count Percentage
of the following institutions:

Diploma Unit - University of Aberdeen. 31 3.6%
Diploma Unit - University of Dundee 17 2.0%
Diploma Unit - The University of Edinburgh 31 3.6%
Diploma Unit - Glasgow Graduate School of Law 68 7.9%
Diploma Unit - The Robert Gordon University 3 0.3%
Law School - University of Aberdeen 31 3.6%
Law School - University of Abertay Dundee 5 0.6%
Law School - University of Dundee 35 4.1%
Law School - The University of Edinburgh 33 3.8%
Law School - University of Glasgow 24 2.8%
Law School - Glasgow Caledonian University 7 0.8%
Law School - Napier University 9 1.0%
Law School - The Robert Gordon University 7 0.8%
Law School - University of Stirling 4 0.5%
Law School - University of Strathclyde 26 3.0%
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B.9 POST-CONSULTATION ANALYSIS AND POLICY FORMATION

During late February and March summaries of statistics and key themes from the free-text responses

were prepared,

The first phase statistical analysis provided a simple percentage response rate to all the key questions in
each of the four questionnaires (the main overview questionnaire, and the three in-depth ones). These

can be downloaded from the consultation website (http://www.lawscot.org.uk/training/consult). The

second phase had the initial objective of analysing each key question to identify the views of solicitors
and non-solicitors, and to then start to examine trends within the solicitor responses (for example, private
practice vs in-house). The third phase explored in depth the responses to certain questions where free-

text responses showed a variety of views.

All of the free-text responses electronically submitted through the online questionnaires can be
downloaded from the website. A one-page explanatory note at the front of each file explains the format
and provides background information (for example, discussing the limited number of circumstances in
which personally identifying data has been removed). The Executive of the Education and Training
Department read all comments and provided summaries of key issues to the committee alongside the

full documents.

This allows any interested party access to the same data as those making the policy decisions on the

future of legal education in Scotland.

As well as its normal schedule of meetings the Education and Training Committee held two intensive
day-long sessions of to discuss the findings from the consultation during April 2007. Throughout these
meetings the extensive set of evidence generated prior to the consultation continued to be referred to.
The committee developed 'policy positions’ on many key areas which will influence the final

recommendations.

In June of 2007 the Education and Training Committee authorised a project plan, covering how work

should progress, and ‘Terms of Reference’ for five specific project streams:

i.  Drafting the final knowledge and skills statement for the Foundation Programme

i.  Drafting an accreditation framework for Foundation Programmes
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iii.  Drafting detailed learning outcomes for Professional Education and Training Stages (PEAT) 1
and 2

iv.  Drafting an accreditation framework Professional Education and Training Stages (PEAT) 1
and 2

v. Drafting a framework for assuring the continuing competence and ongoing development of

Solicitors in Scotland

Individual subject experts were appointed to progress each area of work, and work in collaboration to
ensure an overall consistent approach. The project leads were:

Margaret Ross (University of Aberdeen)

Donna McKenzie-Skene (University of Aberdeen)

Alison Bone (Brighton Business School)

Paul Maharg (Glasgow Graduate School of Law)

Jim Moser (Dundas & Wilson)

Fiona Westwood (Westwood Associates)

The projects continued to be managed by Liz Campbel | and Neil Alan Steveson

Through out this period the Society met with key audiences to discuss the work so far and the plans for
the future, these meeting included ones with:

Head of Law Schools and Diploma Units (two meetings; June and December 2007)

The ‘Big’ training firms

The Faculty of Advocates

The Scottish Legal Aid Board

The other UK and Irish Law Society’s

Others with an interest in UK Legal Education
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APPENDIX C

DETAILED REFERENCES TO RESEARCH AND
EVIDENCE

! This statement was first drafted for the ‘Foundation Document’ (available on the website), based on best practice
in professional education. The statements were tested during the consultation phase of the project, and 491 free-
text comments were also collected on this question through the electronic questionnaires (pages 86 to 126 of the
free-text report), both sets of feedback are detailed below for each individual statement. One general theme was
that these statements were ‘hard to disagree with’, some people even saw the statements as ‘leading’. In many
ways the Society views it as a positive indicator if they are indeed hard to disagree with, it could mean they are not
‘innovative’ enough, but as a consensus based foundation statement it is more likely it demonstrates that the right
elements have been identified. Many noted that more important than the statements, was how they were achieved.
This document now sets out that roadmap, providing the detail of each element as designed in the light of these
founding principles. We encourage people to continue to comment on both the founding statements and the detail
of implementation.

% The words in italics have been added in light of feedback throughout the free-text comments in response to a
range of questions indicating a desire for a practical focus and comparative teaching of law.

® This statement received an 88.1% approval rating from ALL respondents, and 87.0% from the sub-group of
legally qualified respondents.

* Approval ratings of 76.7% and 51.9% respectively — many in the profession noted in free-text comments a
nervousness about ‘partnerships’ noting that the profession itself was the body with the appropriate expertise to
take responsibility and that many other organisations had conflicting interests (for example, the Scottish Executive
in relation to minimising the cost of legal aid). There was also concern at ‘political interference’, especially where
this could jeopardise the independence of the profession from the state. This seems to account for the lowest
‘approval rating’ in this section. The Education and Training Committee, as a matter of policy, has decided firmly in
favour of a partnership model as the most effective way to work, but is cognisant of the concerns of the profession.

® Approval ratings of 88.0% and 87.0% respectively

6 Approval ratings of 84.8% and 86.0% respectively — many free-text comments noted the importance of getting
these benchmarks right (‘high’ enough to ensure competence and quality, not so ‘high’ they become an artificial
barrier to entry or jeopardise the commitment to equality and diversity). Further comments indicated the need for
robust monitoring and a willingness to deal with those who fell below the standard. The OFT and Scottish
Consumer Council also flagged this as a key issue. Later sections of this document detailed our proposed
benchmarks, which we firmly believe, in light of the feedback received, are balanced and appropriate.

" The words in italics have been added in light of feedback from a variety of sources that the ‘benchmark’ approach
(although appropriate for a regulator to use as a threshold statement) lacked any aspirational element.

8 Approval ratings of 81.3% and 79.6% respectively

° The issues of ‘risk based’ or ‘targeted’ accreditation was discussed at several stages in the planning projects, and
by the Education and Training committee during its deliberation, and is consistent with the Society’s strategic
ambition to set ‘exacting but meaningful’ standards. It also echoes the arrangements in England and Wales
discussed below, ensuring consistency of approach across the jurisdictions where possible

10 Approval ratings of 91.1% and 92.0% respectively - Many comments raised the issue of consistency across
providers, we believe the ‘benchmark’ approach will assist in ensuring that consistency in relation to core elements
that can be expected of all those completing a certain stage, but that innovation and diversity will actually increase
in relation to the ‘value added’ elements each provider will bring to their programme. This also links with allowing
people more opportunity to study areas of interest or those linked to specific legal sectors, rather than a too tightly
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constrained curriculum. The wording of the section in italics has changed, many people commented on finding
‘regional diversity’ unclear (‘did this mean there was some link between content and Scotland’s regions?’) the focus
has now been put on ‘local diversity’.

1 Many free-text comments raised the need to overtly mention ‘the client’ in this statement, with some noting that
public respect is gained from their experience of what solicitors do more than how they are regulated.

12 Many free-text comments raised the issue that equality and diversity should be overtly flagged within the
founding statements, this also reflects the Society ensuring it appropriately dispenses its duties under the equality
legislation and, in particular, the ‘Specific Duties’ placed on it as a ‘functional public body’ in relation to sex, race,
and disability. More details of the meaning of these terms and the Society’s responsibility in this field can be found
in the Society Equality and Diversity Strategy (http://www.lawscot.org.uk/diversity)

13 Rapid/increasing change, and the need for related skills, was mentioned in many of the free-text comments, and
it was deemed appropriate to add a statement in relation to this.

14 A firm policy decision has been taken that, in the future, it will be impossible to teach ‘all areas of law’, or indeed
come close to that. The approach must be a focussed core of ‘black letter’ law that either underpins many areas of
practice (eg contract), is pervasive across many areas of law (such as Human Rights), or is an area of law of which
all solicitors ‘should’ be aware (for example, the rights ‘reserved’ to solicitors by legislation). The Education and
Training Committee considered it appropriate to make an overt statement to this effect.

'* This was added as an outcome of discussion with various groups (such as a meeting with the ‘big’ training firms
(19" July 2007) about the need for solicitor to be willing to get involved in education, and to ensure consistency
with the arrangements in England and Wales where possible, with this section reflecting concepts stated in their
document “Education, training and development for solicitors: The way ahead”

'® This links to the strategic ambitions of the Society and to ensure consistency with the arrangements in England
and Wales where possible, with this section reflecting concepts stated in their document “Education, training and
development for solicitors: The way ahead”

' Draft CCBE RECOMMENDATION on Training Outcomes for European Lawyers

18 “Education, training and development for solicitors: The way ahead” Solicitors Regulation Authority

19 95.5% of all respondents and 95.2% of legally qualified respondents agreed or strongly agreed that applicants
should have a fundamental knowledge and understanding of the principal features of the Scottish legal system and
law of Scotland, the principal features for this purpose being specified core areas of knowledge referred to in the
consultation document as ‘topics’, and in relation to the topics specified, over 80% of all legally qualified
respondents showed strong agreement with each topic and, in all but one (Prescription and Limitation at 77.8%)
over 80% of all non-legally qualified respondents were also supportive, while there were positive responses above
90% for the topics of Commercial Law, Constitutional Law, Obligations and Property. 84.8% of all respondents and
83.6% of legally qualified respondents agreed or strongly agreed that applicants should have a well-informed
knowledge and understanding of the social, economic, moral and ethical contexts in which the law operates. 95.2%
of all respondents and 95.4% of legally qualified respondents agreed or strongly agreed that applicants should be
able to use appropriately primary and secondary sources (and to understand the difference) and to identify and
retrieve up to date legal information using paper and electronic sources. 93.4% of all respondents and 93.6% of
legally qualified respondents agreed or strongly agreed that applicants should have the ability to undertake
independent research (both paper-based and electronic) in areas of law in which he or she has not previously
studied. 93.2% of all respondents and 94% of legally qualified respondents agreed or strongly agreed that
applicants should have the ability to recognise, analyse and rank items in terms of relevance and importance; to
apply knowledge and analysis creatively to complex situations in order to provide arguable solutions to concrete
problems; to present reasoned choices between alternative solutions; and to make critical judgments on the
relative and absolute merits of particular arguments and solutions. 96.9% of all respondents and 97.6% of legally
gualified respondents agreed or strongly agreed that applicants should have the ability both orally and in writing
(including, where appropriate, by the use of electronic means) to use the English language accurately and
proficiently in relation to legal matters; to communicate information, ideas, advice and choices in an effective
manner appropriate to the context; and to read, digest and discuss technical and complex legal materials and
communicate their content in a manner understandable by the intelligent lay-person.
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% see further below.
1. % Page 10, bullet point 10
%2 See endnote 14
% page 9, bullet point 4
% See discussion on page 12

% |n relation to those with legal qualifications from other jurisdictions (see page 11 in relation to CCBE and the
requirements in England and Wales) and in relation to other domestic qualifications which may have relevant
elements.

% page 11, bullet point 1
21 75.7% of all respondents and 75% of legally qualified respondents agreed or strongly agreed with this.

8 At present the award of LLB degree at any Scottish University requires at least 60 of the credits to be at level 9
or more.

* See Section 1, page 5
% 65.3% of all respondents and 65.5% of legally qualified respondents agreed or strongly agreed with this.
% See http://www.sga.org.uk/sga/3089.html and http://www.sga.org.uk/files/SCQF_quide.pdf

% See for example Toddington, S. (1996) The emperor’s new skills: The academy, the profession and the idea of
legal education. In P.B.H. Birks, ed., What are Law Schools For? Pressing Problems in the Law, vol 2, Oxford
University Press, Oxford. The problem of course is inherent in any professional programme — see Stenhouse, L.
(1983) Authority, Education, Emancipation Heinemann, London. See also Maharg, P. (2007) Transforming Legal
Education: Learning and Teaching the Law in the Early Twenty-first Century, Ashgate Publishing, particularly
chapter four, “’By the end of this module...”: the intimate dimensions of ethical education’, pp.99-118. See also the
extensive recent literature on professionalism — for example Sullivan, W.M., Colby, A., Wegner, J.W., Bond, L.,
Shulman, L.S. (2007) Educating Lawyers: Preparation for the Profession of Law, Stanford, Jossey-Bass, The
Carnegie Foundation for the Advancement of Teaching; Stuckey, R., and Others (2007) Best Practices for Legal
Education: A Vision and a Road Map University of South Carolina School of Law, Clinical Legal Education
Association.

% Barnett, R. (1994) The Limits of Competence: Knowledge, Higher Education and Society, Milton Keynes, Open
University Press, 61

34 Jackson, P. (1968) Life in Classrooms. New York, Holt, Rinehart, and Winston, 353; Eisner, E.W. (1985) The
Educational Imagination: On the Design and Evaluation of School Programs, New York, Macmillan.

% See for example Wolf, F.M., Turner, E.V. (1989) Congruence between student and instructor perceptions of
clinical teaching in paediatrics. Medical Education, 23, 2, 161-7

% See Hickson, G.B. et al. (1992) Factors that prompted families to file medical malpractice claims following
perinatal injuries, Journal of the American Medical Association, 267, 1359-63. The medical educational literature is
considerable. See also Frank, V. et al (2000) A survey of physician training programmes and communication skills
for malpractice prevention, Journal of Law, Medicine and Ethics, 3. As Frank et al point out, ‘patients who feel
ignored, deserted, or who suspect that there is a “cover up' by the medical profession, may be more inclined to sue.
Failure to understand the patient and family's perspective and devaluing their point of view have also been
identified as common triggers for lawsuits.’

%7 See for instance in medical education, Brownell, A.K.W. and C6té, L. (2001) Senior residents’ views on the
meaning of professionalism, and how they learn about it, Academic Medicine, 76(7), pp. 734—7; Ginsburg, S., and
Stern, D. (2004) The professionalism movement: behaviors are the key to progress, The American Journal of
Bioethics, 4(2), pp. 14-1; Ginsburg, S., Regehr, G., Hatala, R., McNaughton, N., Frohna, A., Hodges, B., Lingard,
L. and Stern, D. (2000) Context, conflict, and resolution: a new conceptual framework for evaluating
professionalism, Academic Medicine, 75(10 Supplement), pp. S6-11. Papadakis, M.A., Loeser, H. and Healy, K.
(2004a) Early detection and evaluation of professionalism deficiencies in medical students, Academic Medicine,
76(11), pp. 1100-6; Papadakis, M.A., Hodgson, C.S., Teherani, A.P.D. and Kohatsu, N.D. (2004b) Unprofessional
behavior in medical school is associated with subsequent disciplinary action by a state medical board, Academic
Medicine, 79(3), pp. 244—79. See also Breger, M.L., Calabresi, G.M. and Hughes, T.A. (2004) Teaching
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professionalism in context: insights from students, clients, adversaries and judges, South Carolina Law Review, 55,
pp. 303-47.

% See for instance the data collected regarding the practice of radiologists, in Lesgold, A., Glaser, R., Rubinson,
H., Klopfer, D., Feltovich, P. and Wang, Y. (1989) Expertise in a Complex Skill: Diagnosing X-ray Pictures. In M.
Chi, R. Glaser and M. Farr (eds.) The Nature of Expertise. Hillsdale, New Jersey: Lawrence Erlbaum.

% See for example Taverner, D. et al, (2000) Comparison of methods for teaching clinical skills in assessing and
managing drug-seeking patients, Medical Education, 34, 4,285-291. See also Eaton, D.M., Cottrell, D. (1999)
Structured teaching methods enhance skill acquisition but not problem-solving abilities: an evaluation of the “silent
run through™, Medical Education, 33, 1,19-23. As they point out, there is ‘some evidence to support the hypothesis
that different teaching techniques may be more effective for improving different elements of skills learning. In
particular, a highly structured technique involving breaking complex tasks down into smaller components and
utilizing an internal 'commentary' may be an effective way of teaching the sequential motor components of complex
clinical skills.

0 See for example Kneebone, R. et al (2002)An innovative model for teaching and learning clinical procedures,
Medical Education, 36, 7, 628-34;

*I In a wider context this is precisely what medical education is setting out to achieve. The work of the Institute for
International Medical Education is crucial in this regard (www.iime.org). See for instance Wojtczak A. & Schwarz,
M.R. (2001) International standards in medical education: what they are, and do we need them?, paper presented
at the AMEE Conference, 2-5 September, Berlin, Germany; World Federation For Medical Education Task Force
(2000) Defining international standards in basic medical education. Report of a Working Party, Copenhagen 1999,
Medical Education, 34(8), pp. 665-675; World Health Organization/Education Commission For Foreign Medical
Graduates (1995) Towards a global consensus on quality medical education: serving the needs of population and
individuals, Proceedings of the 1994 WHO/ ECFMG Consultation in Geneva, Switzerland, Academic Medicine,
70(7), Suppl.

*2 See for instance Bone, A. (1999) Ensuring Successful Assessment, National Centre for Legal Education,
University of Warwick, http://www.ukcle.ac.uk/resources/assessment/bone.pdf

*® For instance by calibrated peer review (http://cpr.molsci.ucla.edu/) or self- and peer-assessment evaluation
criteria supported by learning resources — see Barton, K., Westwood, F. (2006) From student to trainee practitioner
— a study of team working as a learning experience, Web Journal of Current Legal Issues, 3,
http://webijcli.ncl.ac.uk/2006/issue3/barton-westwood3.html. See also the useful peer assessment form at
https://engineering.purdue.edu/CATME/BARSform.doc

* For example objective structured video examination, in Humphries GM, Kaney S. (2000) The Objective
Structured Video Exam for assessment of communication skills. Medical Education, 34, 939-45

*® See for instance Chalabian, J., Dunnington, G., (1997) Standardized patients: a new method to assess the
clinical skills of physicians, Best Practice in Benchmarking Healthcare, 2, 4, 174-7; Barton, K., Cunningham, Jones,
C.G., Maharg, P. (2006) Valuing what clients think: standardized clients and the assessment of communicative
competence, Clinical Law Review, 13, 1, 1-60, New York University Press

*® For example in professional portfolios — either paper portfolios or e-portfolios.
" See http://www.edteck.com/dbg/testing/const_resp.htm

8 See Wood, E.J. (2003) What are extended matching sets questions? Bioscience Education, 1,1, 7-15, at
http://www.bioscience.heacademy.ac.uk/journal/voll/beej-1-2.htm

* See Morin, L., Howells, L. (2003) The reflective judgment project, Clinical Law Review, 9, 623-54
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