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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish Solicitors.  

With the overarching objective of leading legal excellence, we strive to excel and to be a 

world class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure provision of excellent legal services and 

ensure the public can have confidence in Scotland’s Solicitor Profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law.  We seek to influence the creation of a fair and just society through our active 

engagement with the Scottish and United Kingdom Governments, Parliaments, wider 

stakeholders and our membership. 

 

This paper is intended to inform MSPs of our comments on the Transplantation 

(Authorisation of Removal of Organs etc.) (Scotland) Bill.  The Bill was introduced by Anne 

McTaggart MSP on 1 June 2015.  The Bill is scheduled for Stage 1 on Tuesday 9 February.   

 

If you would like to discuss this paper further, or if you would like more information on points 

we have raised, please do not hesitate to contact us.  Contact details can be found at the 

end of the paper. 

 

Summary of main provisions of the Bill 

The policy intent which the Bill seeks to achieve is to increase the amount of organs 

donated and available for transplantation.  The Bill provides for a move to a “soft opt-out” 

system which allows (in certain circumstances) for the removal of organs and other limited 

parts of a deceased adult person for the purposes of transplantation, in the absence of 
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express authorisation.  In effect, an adult person will be deemed to have opted in unless 

they have expressly opted out.  The Bill amends the Human Tissue (Scotland) Act 2006, 

but only to the extent necessary to achieve the move to a soft opt-out system.  

 

The provisions of the Bill apply to persons 16 years of age and over who, at the time of their 

death had been habitually resident in Scotland for a continuous 6-month period.  The Bill 

does not affect the existing position for children under the age of 16, or the existing 

provisions that allow an adult to give authorisation for the posthumous removal and use of 

his or her own organs, or  an adult’s nearest relative to give authorisation where the adult 

did not do so and where the nearest relative is not aware of any objection expressed.  

 

The provisions of the Bill also allow any adult to appoint a proxy to make decisions about 

authorisation on their behalf after death. The appointment of a proxy is an additional choice 

for an adult, as an alternative to either opting in (e.g. by joining the organ donor register) or 

opting out (by recording an objection). The proxy is not an essential feature of a soft opt-out 

system but the proxy provision has been included to extend the range of choices available 

to adults who wish to ensure that their wishes are complied with after their death  The Bill 

also proposes to create “authorised investigating persons” (AIPs).   AIPs will be health 

professionals whose role is to determine whether or not a deceased person’s  organs can 

lawfully be removed and used for transplantation. 

 

Unlike the current system, the Bill does not allow relatives of the deceased  to block the 

removal of organs based on their own beliefs or preferences about organ donation.  The 

nearest relative will only be consulted to determine if the deceased person expressed any 

objection to donation, having been given the opportunity to do so.   

 

The Society’s position 

The Society welcomes the publication of the Health and Sport Committee’s (the Committee) 

Stage 1 report on 29 January 2016.1  We responded to the introducing members’ public 

consultation in 20142 and to the Health and Sport Committee’s call for evidence on the 

                                                 
1
 http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Reports/HS042016R03.pdf 

2
 http://www.lawscot.org.uk/media/373438/hea-proposed-organ-and-tissue-donation-scotland-bill-law-society-of-

scotland-response-oct-2014.pdf 
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provisions of the Bill.3  We provided oral evidence before the Committee on 1 December 

2015.4 

 

As previously referred to in our earlier responses, while we generally support the promotion 

of good public health and health equality, we are not in position, nor would it be appropriate 

for us, to comment on the policy aims of the Bill to move to a soft opt-out system for organ 

donation.   We therefore restrict our comments to the workability and the practical aspects 

of the Bill.   However, we are supportive of the main policy intent and objectives of the Bill; 

to address the deficit in the amount of organs and parts available for transplantation as we 

understand that demand for organs vastly exceeds supply in most countries with transplant 

programmes.   We agree with the committee’s recommendation (at paragraph 84) that in 

order to increase the number of organs available for donation, a range of actions and 

considerations are needed across all parts of the organ donation process.  

 

Specific points 

Habitually resident in Scotland for a continuous 6 month period 

We note and welcome the committee’s recommendation (Paragraph 226) that 

consideration be given to increase the time a person is habitually resident in Scotland 

before being considered as able to donate their organs from six to 12 months.  In our 

evidence we stated that in our view six months is too short and should instead be a period 

of 12 months which we consider is a reasonable period of residency5.  It is a more than a 

mere visit and gives time for a person to make a decision.  The ‘rebuttable presumption’ will 

provide flexibility in which to consider whether circumstances had arisen which meant that 

the adult did not have a reasonable opportunity to object.   One group may pose particular 

issues in this respect; international students coming to study in Scotland.   They may reside 

for on average, 4 years to obtain their degree and more if they continue with post graduate 

studies.  We would suggest that perhaps this may be overcome by ensuring that 

organisations such as Scottish universities are able to provide information to students about 

                                                 
3
 http://www.lawscot.org.uk/media/604859/hea-transplantation-authorisation-of-removal-of-organs-etc-scotland-bill-

final-12-10-15.pdf 
4
 https://www.youtube.com/watch?v=hK-_SCbr8uQ 

5
 6 months was initially proposed in the Welsh legislation.  This was amended to 12 months during the Stage 

2 debate.  
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how the proposed legislation may or may not affect them. Such a process could be 

incorporated into the admission/matriculation process.   

 

Another group who perhaps should be mentioned are those international expatriate 

professionals who come to work in Scotland for a period of time. For example, in Aberdeen 

there is a continual flow of oil-related professionals who come in large numbers and also 

bring their families and can be resident for up to 3 years. It is imperative that they are 

provided with the same information as international students. The conduit for the provision 

of the information is not as obvious, so an adequate safeguard would need to be put into 

place for this. 

 

Authorised investigating persons” (AIPs) 

We note the committee’s recommendations (at paragraphs 173 – 177) relating to the role of 

the AIPs which recognise the possible conflicts that may arise between the role of a 

specialist nurse and that of the AIP.  We agree with the committee observations. 

 

In our evidence we also stated that the role of the AIP would be a complex, delicate but 

vital role to enable successful implementation of the bills proposals.  Again, education and 

training with clearly identified and distinguished professional parameters defining the role of 

the Authorised Investigating Persons (AIP) should be in place. Given the personal and 

intimate nature of the role, the AIP should have experience in working with the dying patient 

and in providing support to their families so those appointed should ideally have links or 

experience of pastoral care as well as sound training on the clinical and legal framework of 

their role.  We also note that there is no provision to appeal the decision of the AIP.  

 

In our oral evidence we stated that “not only are they [AIP] interpreting, but they are looking 

at a cascading process, particularly in relation to proxy decision making…there is no 

mention of consent in the Bill…The focus of the bill is on authorisation and the buck stops 

with the AIP–they take the final decision whether authorisation can be given” 

 

The appointment of a proxy 

We note and welcome the committee’s recommendation (at paragraphs 127 – 130) that any 

person who is to act as a proxy has given consent to be appointed as such.   In our 
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evidence we stated that we agree that an individual should be able to appoint a proxy. 

Autonomy and sovereignty of decision-making are now regarded as cornerstones of 

individual rights and the appointment of a proxy decision- maker is an approach embedded 

in many other areas of law.  We support the proposal that a proxy can be appointed to 

make a decision over specified or all organs.  However, we note that it is not necessary for 

the proxy to consent to or be aware of their appointment6.  We suggest that this should be 

revisited. Effective proxy decision-making should be based upon the proxy having a clear 

idea of what the individual would have wished. Those wishes or values  may change over 

time and if there has been no opportunity for  discussion, then this may hinder or leave the 

proxy unsure on how to proceed and ‘second guess’ what the wishes of the individual may 

have been.  Secondly, if a proxy is approached who is neither aware or willing to make 

such a decision then precious time may be lost in trying to find the alternative proxy (if 

others have been appointed) or thereafter the ‘nearest relative’ to assist. Advance publicity 

and educational campaigns may alleviate some of these issues.   

 

Role of the family  

In relation to the role of the family, we note that the committee did not consider this in any 

detail.   In our evidence we stated that although we agree that the wishes of the deceased 

adult should remain paramount, the role of the family remains unclear. The Policy 

Memorandum at paragraph 37 states that: 

 

‘The Bill does not allow relatives to block the removal of organs by reference to their own views and 

preferences about organ donation; they are consulted only to help establish whether the deceased 

person had expressed any objection...7  

 

Paragraph 55 notes the current position of not removing organs if doing so would cause 

significant distress to the family, even if authorisation exists and it goes on to say that: 

 

                                                 
6
 Section 6A(7) Transplantation (Authorisation of Removal of Organs etc) (Scotland) Bill. and Explanatory 

Notes – SP Bill 72 –EN  at para. 18.  
7
 Transplantation (Authorisation of Removal of Organs etc) (Scotland) Bill. Policy Memorandum SP Bill 72-PM 

at para 37 
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 ‘Nothing in the Bill changes this, and it is likely to remain the case , even under the soft-opt out 

system that it creates, that family distress will be taken into account before any final decision is 

made’ 8  

 

Lack of clarity in procedure is only going to make what may already be an emotional and 

distressing time, more challenging for all those involved. Research has shown that 

healthcare professionals wish explicit guidance to be provided to both families and the 

health professionals on the consequences of a soft opt- out scheme. Therefore, time would 

still need to be set aside for healthcare professionals to meet with families and provide an 

opportunity for discussion, questions and explanation.  We suggest that training should be 

provided to address what changes in approach are required by healthcare professionals in 

their discussions with family and it should be made clear to family members that they still 

have a role, for example, in providing medical history. 

 

Additional comments 

We note the committee’s reference (at paragraph 89) to the new role of designated 

requester, which is currently being piloted.  We note that the committee has requested the 

Scottish Government to advise on the impact of the pilot and to advise if it proves 

successful, will this be rolled out across Scotland.  We look forward to considering the 

Scottish Government’s response.  

 

 

 

 

 

 

 

 

 

 

 

                                                 
8
 Transplantation (Authorisation of Removal of Organs etc) (Scotland) Bill. Policy Memorandum SP Bill 72-PM 

at para 55 
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For further information, please contact: 

 

Brian Simpson 

Law Reform 

DD: 0131 476 8184 

E: briansimpson@lawscot.org.uk  
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