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Introduction: 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.    

 

This briefing has been prepared on behalf of the Law Society of Scotland by members of 

our Immigration and Asylum Sub-committee and is intended to inform the Scottish Peers in 

advance of the Second Reading, scheduled for 22 Tuesday 22 December.   

 

Background: 

The Bill was introduced in the House of Commons on the 17 September 2015, by the Home 

Secretary, Teresa May MP.   Following the Bills parliamentary passage through the House 

of Commons, it received its first reading in the House of Lords on the 2 December 2015.   

The Bill is scheduled for second reading in the House of Lords on Tuesday 22 December 

2015.  
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Summary of the Bills main provisions: 

The policy intent behind the Bill is to address  illegal working, enhance the enforcement of 

labour market rules, restrict illegal migrants access to services such as housing an banking, 

provide new powers for immigration officers, as well as other measures to improve the 

security and operation of the immigration system.  The Bill seeks to make it more difficult 

and less attractive for illegal migrants to live and work illegally in the United Kingdom.  It is 

intended that this will encourage illegal migrants to depart voluntarily. 

 

The Bill is comprised of nine parts: 

PART 1 provides for the position of a new Director of Labour Market Enforcement, who 

would be required to produce a Labour Market Enforcement Strategy reporting annually to 

the Home Secretary and Business Secretary. Part 1 also creates a new offence of illegal 

working and strengthens the sanctions to be applied to those who employ illegal workers. 

 

PART 2 extends existing measures to restrict irregular migrants’ access to residential 

tenancies, driving and bank accounts. It creates a number of new offences applicable to 

landlords and letting agents who let properties to migrants who do not have a valid 

immigration status.  The Bill also provides landlords with new powers to evict tenants who 

do not have a valid immigration status. The Bill also introduces obligations on banks to 

carry out immigration status checks on current account holders. 

 

PART 3 provides for new immigration enforcement powers.  These include the power to 

search for, seize and retain evidence of ‘illegal working’ or ‘illegal renting’, seize evidence of 

non-immigration criminal offences, and search for and seize nationality documents. 

Legislative provisions on granting immigration bail or other alternatives to detention would 

be replaced by a single new status of “immigration bail”.  

 

PART 4 extends changes to appeal rights introduced by the Immigration Act 2014.  These 

changes will proved the power to the Home Secretary to remove from the UK migrants who 

are appealing against a refusal of a human rights claim before the appeal has been 

determined, providing the Home Secretary certifies that the person’s temporary removal 

would not cause serious irreversible harm or breach the UK’s human rights obligations. 
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PART 5 seeks to reform financial and accommodation arrangements for certain categories 

of migrant. It introduces a new category of support which would be available to destitute 

refused asylum seekers who face a “genuine obstacle” to leaving the UK. 

 

PART 6 introduces new powers to ensure port operators compliance with legal obligations 

to manage the disembarkation of passengers in the UK. It would also extend some 

immigration enforcement powers to UK territorial waters, and amend the legislative process 

for implementing international travel bans. 

 

PART 7 introduces a duty on public authorities to ensure that all public sector workers in 

public-facing roles are able to speak fluent English. 

 

PART 8 introduces an “immigration skills charge”, payable by employers who sponsor non-

EEA national workers and changes the legislative framework for passport fees and reform 

the framework for civil registration fees. 

 

Society’s comments: 

The UK Government has stated that the provisions of this Bill do not engage the Sewel 

Convention. As expressed in our Written Evidence to the House of Commons’ Public Bills 

Committee (October 2015), our view is that some of the proposals in this Bill engage a 

range of devolved issues, and that it would be appropriate to initiate consultation with a 

view to seeking the legislative consent of the Scottish Parliament.  We note that the 

Scottish Refugee Council, in their letter to the House of Lords’ Constitution Committee of 8 

December 2015, expressed the view that some of the regulation making powers in this Bill 

may be most appropriately handled through the Sewel Convention process. We endorse 

that view. 

 

Part 2 - Access to Services 

Residential Tenancies 

The “residential tenancies provisions” in the Bill extend the right to rent scheme introduced 

under the Immigration Act 2014. Those provisions require landlords to check immigration 

status documents and not to rent to people disqualified from renting by their immigration 

status. The 2014 Act scheme has recently been piloted, prior to being rolled out across the 
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UK in this Bill. As the Immigration Law Practitioners Association (ILPA) noted in their 

Briefing on the House of Commons Second Reading of this Bill:  

 

“Those who cannot prove that they have lawful leave to be in the UK (some of whom will be 

British citizens, without passports, or whose passports are regarded by landlords and 

landladies as possible fakes) will not be able to rent property at all”1. 

 

We consider that the residential tenancy provisions have the potential to discriminate 

unlawfully and to interfere disproportionately with individual rights. 

 

The residential tenancies provisions in this bill have the potential to affect all those involved 

in the private rented sector in Scotland, regardless of immigration status, whether as 

landlords, as tenants or as potential tenants. Housing law is within devolved competence. 

We consider that the effect of the residential tenancies provisions, which will create new 

offences, change tenancy agreements, and introduce summary evictions, without court 

order, for people disqualified from renting by their immigration status, are not incidental to 

reserved matters. We therefore believe that these proposals require a Legislative Consent 

Motion (Devolution Guidance Note DGN 10 November 2005).  

 

The proposal to grant to the Secretary of State enabling powers to apply these provisions to 

Wales, Scotland and Northern Ireland by regulation also causes us concern (Clause 16). 

These enabling powers would allow the Secretary of State to create regulations amending, 

repealing or revoking provisions of Acts of the Scottish Parliament. The legislative 

constraints on Acts of the Scottish Parliament render them susceptible to challenge inter 

alia on human rights grounds (Scotland Act 1998 s 29(2)). We consider that the residential 

tenancies provisions, in particular the summary eviction provisions, could lead to unlawful 

discrimination and to human rights breaches in certain cases. We are concerned that the 

potential for the Secretary of State’s regulations to amend Acts of the Scottish Parliament in 

ways that would render them susceptible to challenge on human rights grounds has not 

been fully considered.  

 

                                                 
1
 ILPA briefing for House of Commons Second Reading of the Immigration Bill 2015, 13 October 2015. 
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PART 4 - APPEALS 

Clause 34 Appeals within the UK: certification of human rights claims 

The Immigration Act 2014 contained a power to certify the appeals of “foreign criminals” so 

that other than in cases based on fear of persecution or ill-treatment abroad, the person 

could be removed before the appeal was determined if to do so would not breach human 

rights and rights under EU law and would not cause “serious irreversible harm”. The 

proposals in this bill would extend these measures to include anyone appealing against a 

human rights decision. Since rights of appeal in the UK are limited to protection and human 

rights claims, people whose claims are based on Article 8 ECHR will be most affected. 

Delays currently experienced at the Immigration Tribunal could lead to families being 

separated for many months while they await a hearing. We note that in their briefing for the 

House of Commons Second Reading, ILPA set out their concerns regarding the proposals 

in PART 4: 

 

“The power of one party to a case to send the other party from the jurisdiction so that they 

cannot appear before the court or tribunal and may struggle to present their case at all is 

inimical to the notion of equality of arms”2. 

 

We share and endorse those concerns.  

 

PART 5: Clause 37 and Schedule 8 - Support for certain types of migrant: Clause 38 

and Schedule 9; Availability of local authority support. 

 

The scope for local authorities in Scotland to provide support to asylum seeking and 

migrant families could include provision under the Children (Scotland) Act 1995, the Social 

Work (Scotland) Act 1968 and a range of other provisions3. The Home Office 

acknowledged in their Asylum Support consultation of August 2015 that their proposals 

(which preceded Part 5 of this bill) engaged issues which are devolved (Geographical 

scope page 2).4 For example, Schedule 8 repeals Section 4 of the Immigration and Asylum 

Act 1999 Section 4 (provision of accommodation for failed asylum seekers) and removes 

                                                 
2
 ILPA briefing for House of Commons Second Reading of the Immigration Bill 2015, 13 October 2015. 

3
  The Law Society of Scotland Consultation Response: Home Office Consultation: reforming support for failed asylum 

seekers and other illegal migrants” September 2015. 
4
 Home Office Reforming support for failed asylum seekers and other illegal migrants August 2015 
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reference to s 4 in (inter alia), The Rent (Scotland) Act 1984 s 23A (5A) and paragraph 11B 

of Schedule 4 to the Housing (Scotland) Act 1998. In isolation, some of these amendments 

may be regarded as consequential to immigration, which is a reserved matter. But when 

these alterations to housing law are taken together with the abovementioned provisions 

affecting the exercise of local authority functions, health functions, child protection and 

welfare functions, and social work functions, our view is that these provisions on devolved 

matters are not incidental to a reserved matter, and consultation with a view to seeking the 

Legislative Consent of the Scottish Parliament should be initiated.  

 

Clause 38 gives effect to Schedule 9 which alters and restricts the ability of local authorities 

in England to support certain categories of migrant, and empowers similar provisions to be 

introduced in Scotland. The Scottish Refugee Council has expressed concern that 

provisions in PART 5 of the bill restricting the ability of local authorities in Scotland to 

support migrant families and children will be given insufficient scrutiny, and have stated that 

such provisions should engage Sewel Convention processes. We endorse that view.  

 

PART 8 

Clause 55 - Immigration skills charge 

The bill proposes an Immigration skills charge which will apply to employers sponsoring 

skilled workers who are not exempt. Exceptions apply to those who are British citizen, 

national of an EEA state other than the United Kingdom, nationals of Switzerland or other 

entitled to enter or remain in the United Kingdom by virtue of an enforceable EU right or of 

any provision made under section 2(2) of the European Communities Act 1972.   It noted 

that the proceeds of these funds are likely to be used to fund apprenticeships; however, the 

businesses subject to the charge are still to be defined.  

 

Scottish Government figures show that as of March 2014, 332,720 Small and Medium 

Sized Enterprises (SMEs) were operating in Scotland, this is 99.3% of all private 

businesses in Scotland5. Given the large number of SMEs in Scotland we are concerned 

that any skills levy would place a further burden on businesses.  Businesses are already 

required to pay in order to obtain a sponsor licence and then pay an additional fee to 

                                                 
5
 http://www.gov.scot/Topics/Statistics/Browse/Business/Corporate/KeyFacts. 

http://www.gov.scot/Topics/Statistics/Browse/Business/Corporate/KeyFacts


 

7 

sponsor an individual. Due to the difficulties in persuading skilled staff to move to Scotland 

rather than elsewhere many companies are also meeting the cost of visa applications and 

the Immigration Health Surcharge. A skills levy would be a further burden on SMEs in 

Scotland. 
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For further information, please contact: 

 

Brian Simpson 

Law Reform 

DD: 0131 476 8184 

E: briansimpson@lawscot.org.uk  
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