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Email letter sent by Michael Clancy to MPs 06 November 2015 
 
Dear Member 
 
I have the following comments to make on the amendments tabled by the Government 
in connection with the Bill. 
 
New Clause 12 (Permanence of the Scottish Parliament and Scottish Government) 
 
This new clause inserts a new Section 63A into the Scotland Act 1998.   The new 
clause will replace Clause 1 of the Bill (which is deleted by amendment 34).   The Bill 
provides that the Scottish Parliament and the Scottish Government are a permanent 
part of the United Kingdom’s constitutional arrangements.  Both institutions are tied 
together rather than dealt with separately as in the original Clause 1. 
 
New Section 63A(2) declares the purpose of the Section which is to signify the 
commitment of the Parliament and Government of the United Kingdom to the Scottish 
Parliament and the Scottish Government. 
 
New Section 63A(3) provides that the Scottish Parliament and the Scottish Government 
are not to be abolished, except on the basis of a decision of the people of Scotland 
voting in a referendum. 
 
The new clause does not contain the phraseology “is recognised as” which was a 
feature of the original Clause 1.   The Society agrees with this approach, although some 
of the observations which were valid for Clause 1 are equally valid for New Clause 
12.   These include the declaratory nature of this provision and constitutional theorists 
may still have concerns about the “permanence” issue. 
 
The provisions concerning the referendum in 63A(3) could be more clearly set out 
following the precedents of the Northern Ireland Act 1998 or the European Union Act 
2011. 
 
New Clause 13 (Functions exercisable within devolved competence:  elections) 
 
New Clause 14 (Welfare foods) 
 
New Clause 15 (Abortion) 
 
We have no comments to make on these new clauses. 
 
New Clause 16 (Public sector duty regarding socio-economic inequalities) 
 
New Clause 16 provides that Scottish Ministers amends Part 1 of the Equality Act 2010 
regarding public bodies exercising devolved function.   This will mean that Scottish 
public bodies, when making strategic decisions, such as deciding priorities and setting 
objectives, will have to consider how their decisions might help reduce inequalities 
associated with socio-economic disadvantage such as inequalities in education, 
housing or health. 



 
This appears to meet the terms of Paragraph 60 of the Smith Commission Report which 
states that “the Scottish Parliament can legislate in relation to socio-economic rights in 
devolved areas”. 
 
New Clause 17 (Destination of fines, forfeitures and fixed penalties) 
 
This New Clause inserts a new Section 65A into the Scotland Act 1998 and provides 
that the Secretary of State may, with the consent of the Treasury, by regulations, modify 
any Act of Parliament or any subordinate legislation to require sums which originate 
from fines, forfeitures or fixed penalties to be paid into the Scottish Consolidated Fund 
rather than the (UK) Consolidated Fund. 
 
There is a question as to whether this will cover fines which statute provides are “forfeit 
to Her Majesty” such as fines imposed by the Scottish Solicitors Discipline Tribunal in 
connection with cases of professional misconduct under the Solicitors (Scotland) Act 
1980.   Clarification on this, from the Government, would be welcome. 
 
Clause 2 (The Sewel Convention) 
 
There is no Government amendment concerning the extension of Clause 2 to include 
those aspects of the Sewel Convention which require the consent of the Scottish 
Parliament when changes are being proposed to the legislative competence of the 
Parliament or the executive competence of the Scottish Government.   Our view is that 
the statute should enshrine the convention which has operated since devolution and the 
need for a legislative consent motion normally arises when any of the matters covered 
by Devolution Guidance Note 10 (DGN10) arises.  The requirement for the consent of 
the Scottish Parliament to the alteration of its powers, or those of the Scottish Ministers, 
is not a minor matter and is of constitutional significance.  It is important that that 
constitutional interest should not normally be affected without the consent of the 
Scottish Parliament.  It is an interest which is fundamental to the operation of devolution 
in Scotland.  By implication that interest is weakened if this aspect of DGN10 is not 
covered by Clause 2.   We continue to believe that the full range of Devolution 
Guidance Note 10 should be reflected in Clause 2 and that the amendments 7, 8 and 9 
in the name of Alistair Carmichael MP, should be accepted by the Government. 
 
Clause 3 (Elections) 
 
We have no comment on amendments 35 – 37. 
 
Clause 4 (Power to make provision about elections) 
 
We agree with amendment 38 which clarifies the order making power of Scottish 
Ministers concerning provisions about elections.   We have no comment on 
amendments 39 or 40. 
 
Clause 5 (Timing of Elections) 
 
Clause 6 (Electoral registration:  the digital service) 
 
Clause 7 (Expenditure in connection with elections) 
 



We have no comments to make on amendments to these clauses. 
 
Clause 10 (Super majority required for certain legislation) 
 
We agree with the clarification provided by amendments 47 and 48.   We believe that 
Mr Carmichael’s amendment number 10 should be accepted by the Government as the 
length of a Parliament is clearly consistent with the other matters referred to in Clause 
10(5).    
 
We have no comment on amendment 49.    
 
In relation to amendment 50, this amendment appears to require that a Bill which has 
passed the Parliament and been confirmed by the United Kingdom Supreme Court, 
once more has to be reconsidered by the Parliament before being submitted for Royal 
Assent.   This seems to add an additional process of reconsideration, even though the 
Parliament and the court have both signified their approval of the Bill.    This additional 
reconsideration step seems unnecessary in those circumstances.   We have no 
comments on amendments 51 – 60. 
 
Clause 11 (Scope to modify the Scotland Act 1998) 
 
We have no comments on amendments 61 – 69. 
 
Clause 19 (Disability, industrial injury and carers’ benefits) 
 
We have no comments on amendments 70 or 71. 
 
Clause 20 (Benefits from Maternity, funeral and heating expenses) 
 
We have no comments on amendments 72 – 75. 
 
Clause 22 (Discretionary housing payments) 
 
We have no comments on amendment 76. 
 
Clause 24 (Universal credit:  costs of claimants who rent accommodation) 
 
Amendment 77 deletes Clause 24(4)(b) which required the agreement of the Secretary 
of State to the exercise of regulation making powers under Clause 24 by Scottish 
Ministers and replaces that with a power for the Secretary of State to amend, by 
regulations, regulations made by Scottish Ministers which relate to universal credit in 
order to change the commencement date to a time later than that set in the regulations 
made by Scottish Ministers.   We take the view that the regulations made by the 
Secretary of State, which seek to amend the commencement date of the regulations 
made by Scottish Ministers do not require the agreement of the Scottish Parliament 
under the Sewel Convention.   However, will Scottish Ministers be able to amend in turn 
the regulations amended by the Secretary of State?   The relationship between the 
regulations should be clearer. 
 
Clause 25 (Universal credit:  persons to whom and time when paid) 
 
Our comments on Clause 24 apply equally to Clause 25. 



 
Clause 27 (Functions exercisable within devolved competence) 
 
We have no comments on amendments 79 – 80 
 
Clause 29 (Information sharing) 
 
We have no comments on amendments 82 or 83. 
 
Clause 31 (Crown Estate) 
 
Amendment 84 is designed to replace Sub-Section 10 on page 33 of the Bill.   It sets 
out in new Sub-Section (4D) that the property rights and interest to which Sub-Section 
(4A) applies must be maintained as an “estate in land”. 
 
In our view, the use of the phrase “estate in land” reflects English land law thinking 
where “estate in land” is a term of art relating to freehold and leasehold in England and 
Wales.    
 
The Conveyancing and Land Transfer (Scotland) Act 1874 defines “estate in land” as 
meaning “any interest in land, whether in fee, life rent or security and whether beneficial 
or in trust or any real burden on land and shall include an estate of 
superiority”.   However, the Abolition of Feudal Tenure, etc. (Scotland) Act 2000 
abolishes the feudal system to which many of the aspects of the 1874 definition relate 
and creates a system of “ownership of land” and specifically abolishes other feudal 
estates in land such as superiorities.   The use of the term “estate in land” in this clause 
should be reconsidered by the Government. 
 
We have no comment on amendments 87 – 89, 90 – 95. 
 
Clause 32 (Equal opportunities) 
 
We have no comments to make on amendments 96 – 104. 
 
Clause 33 (Tribunals) 
 
Clause 33 is amended by amendment number 105 which seeks to insert a new 
paragraph 2A into Schedule 5 of the Scotland Act 1998.   Existing aspects of Clause 33 
are conjoined but the provision remains difficult to interpret.   In particular, it would be 
helpful were the Government to produce for the debate on 9 November, a draft of the 
Order in Council referred to in new paragraph 2A(2). 
 
It would also be helpful were the phrase “qualified transfer” defined in the interpretation 
paragraph 2A(11).   Qualified transfer is referred to in new paragraph 2A(4) but it is 
unclear what this means. 
 
Clause 37 (Roads, consequential provisions, etc.) 
 
Clause 40 (Onshore petroleum) 
 
Clause 41 (Onshore petroleum:  consequential amendments) 
 



Clause 42 (Onshore petroleum:  existing licences) 
 
Clause 43 (Consumer advocacy and advice) 
 
We have no comments on amendments 106 – 128. 
 
Clause 45 (Gaming machines and licensed betting premises) 
 
We note that there are no Government amendments on this clause.  In our view, the 
amendments tabled by Alistair Carmichael MP should be supported as they will ensure 
greater clarity in dealing with the issue of fixed-odds betting terminals identified in the 
Smith Commission Report at Paragraph 74. 
 
Clause 47 (Commissioners and Northern Lighthouses) 
 
Clause 59 (Subordinate legislation under functions exercisable within devolved 
competence) 
 
Clause 63 (Commencement) 
 
We have no comments on amendments 129 – 135. 
 
I attach a copy of the Report Stage amendments which were originally sent on 28 
August 2015 for your information.   I will be in Parliament on 9 November if you would 
like to discuss any issue arising from the Bill.   My number is 07785 578333. 
 
Yours sincerely 
 
Michael 
 
Michael P Clancy O.B.E. 
Director of Law Reform           
The Law Society of Scotland  
DD:  0131 476 8123  
F: 0131 225 4243 

 


