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Introduction 

 

The Law Society of Scotland aims to lead and support a successful and respected Scottish 

solicitor profession.  Not only do we act in the interests of our solicitor members but we also 

have a clear responsibility to work in the public interest. That is why we actively engage and 

seek to assist in the legislative and public policy decision making processes. 

 

This response has been prepared on behalf of the Society by members of our Law Reform 

Sub-Committees on Constitutional Law, Tax Law, Administrative Law and Licensing Law.  

The committees are comprised of senior and specialist lawyers (both in-house and private 

practice)  

 

Where we have not commented on a clause, this indicates that we consider that it will 

effectively devolve competence to the Scottish Parliament in the area concerned. 

 

This written evidence focusses on the Scotland Bill introduced into the House of Lords (HL 

Bill 73) but also makes reference to the Command Paper “Scotland in the United Kingdom:  

An enduring settlement” (Cm 8990) and the Interim Report of the Scottish Parliament’s 

(Further Powers) Committee, and the proceedings in the House of Commons. 

 

Part 1 – Constitutional Arrangements 

 

Clause 1 – The Scottish Parliament and the Scottish Government 

 

The Smith Commission reported on 27 November 2014.    

 

Pillar 1 of the Smith Agreement relates to providing a “durable but responsive constitutional 

settlement for the governance of Scotland”.  Paragraph 21 of the report concerns the 

permanence of the Scottish Parliament and provides that “UK legislation will state that the 

Scottish Parliament and Scottish Government are permanent institutions”. 



 

© The Law Society of Scotland 2015   Page | 2 

Clause 1(1) inserts a new Section 63A into the Scotland Act 1998.  It states that:-  

 

“PERMANENCE OF THE SCOTTISH PARLIAMENT AND SCOTTISH GOVERNMENT 

63A Permanence of the Scottish Parliament and Scottish Government 

(1) The Scottish Parliament and the Scottish Government are a permanent 

part of the United Kingdom’s constitutional arrangements. 

(2) The purpose of this section is, with due regard to the other provisions 

of this Act, to signify the commitment of the Parliament and 

Government of the United Kingdom to the Scottish Parliament and the 

Scottish Government. 

(3) In view of that commitment it is declared that the Scottish Parliament 

and the Scottish Government are not to be abolished except on the basis 

of a decision of the people of Scotland voting in a referendum.” 

 

The use of the phrase “the Scottish Parliament and Scottish Government are a permanent 

part of the UK’s constitutional arrangements institutions” is derived from the Smith Report.    

 

This new clause was inserted in the Bill at Report Stage in the House of Commons in 

response to criticisms about the original Clause 1.  The Bill provides that both the Scottish 

Parliament and the Scottish Government are a permanent part of the United Kingdom’s 

constitutional arrangements.  Both institutions are tied together rather than dealt with 

separately as in the original Clause 1. 

 

New Section 63A(2) declares the purpose of the Section which is to signify the commitment 

of the Parliament and Government of the United Kingdom to the Scottish Parliament and 

the Scottish Government. 

 

New Section 63A(3) provides that the Scottish Parliament and the Scottish Government are 

not to be abolished, except on the basis of a decision of the people of Scotland voting in a 

referendum. 
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The new clause does not contain the phraseology “is recognised as” which was a feature of 

the original Clause 1.   The Society agrees with this approach, although some of the 

observations which were valid for the original Clause 1 are equally valid for the Clause 1 in 

the Bill as introduced in the House of Lords.   These include the declaratory nature of this 

provision.   Constitutional theorists may also still have concerns about the “permanence” 

issue. 

 

The provisions concerning the referendum in 63A(3) could be more clearly set out following 

the precedents of the Northern Ireland Act 1998 or the European Union Act 2011. 

 

There are a number of observations to be made about how the Bill fits with the current 

theory of the sovereignty to the UK Parliament. 

 

The classic theory of UK Parliamentary sovereignty is stated in AV Dicey’s “Introduction to 

the Study of the Law of the Constitution” which has been subject to academic study and 

judicial interpretation over the years.   Parliament can, in theory, make law on any subject 

which it pleases and there are no fundamental laws which restrict its power.   Parliament 

cannot fetter itself for the future and cannot bind its own successor Parliaments – it can 

“make or unmake any law whatever”.   Furthermore, no person or body, according to Dicey 

has the right to override or set aside the legislation of Parliament.   However, as Dicey grew 

older he modified his views concerning the sovereignty of Parliament in the light of the Irish 

Home Rule Bill and the Parliament Act 1911.   As a result of that legislation he concluded 

that a dominant House of Commons could be subject to the views of the people expressed 

in a referendum. 
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This theory however, reflected in the rulings of the courts, presents drafting problems for 

any statement concerning the permanence of the Scottish Parliament or the Scottish 

Government.   Clause 1 is clearly an effort to meet the intentions of the Smith Commission 

and at the same time acknowledge the theory of the sovereignty of Parliament.  This is 

because a Parliament cannot, according to the orthodox theory bind a future or successor 

Parliament.   Accordingly, the conclusion must be that Clause 1 is designed to be, in fact, 

declaratory of political intention rather than an attempt to re-write the existing theory of the 

sovereignty of Parliament.   That conclusion is reinforced by the “explanatory” terms of new 

Section 63A(2) which sets out the purpose of Section 63A(1). 

 

The provision that the Parliament and the Scottish Government cannot be abolished 

without a decision of the people of Scotland voting in a referendum is an attempt to 

introduce conditionality into the process.   This follows the precedents of the Northern 

Ireland Act 1998 and the European Union Act 2011. 

 

Permanence as a concept 

 

Some attempts have been made to create permanent institutions by statutory 

arrangements:- 

 

1. The Treaty of Union Article 1, enacted into law by the Union with England Act 1707 

and the Union with Scotland Act 1706, states that “the Two Kingdoms of Scotland 

and England shall upon the first day of May next ensuring the date hereof and 

forever after be united into One Kingdom…” 

 

2. The Treaty of Union Article XIX, states that “the Court of Session… do, after the 

Union and notwithstanding thereof, remain in all time coming within Scotland as it is 

now constituted … and that the Court of Justiciary do also after the Union and 

notwithstanding thereof remain in all time coming within Scotland”. 
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3. The Northern Ireland Act 1998 provides in Section 1:- 

 

  “(1) it is hereby declared that Northern Ireland in its entirety remains part of the 

United Kingdom and shall not cease to be so without the consent of a majority of the 

people of Northern Ireland voting in a poll held for the purposes of this section in 

accordance with Schedule 1.  

 

(2) but if the wish expressed by a majority in such a poll is that Northern Ireland 

should cease to be part of the United Kingdom and form part of a United Ireland, the 

Secretary of State shall lay before Parliament such proposals to give effect to that 

wish as may be agreed between Her Majesty’s Government in the United Kingdom 

and the Government of Ireland)“   

 

These are examples of how the Parliaments of England and Scotland and the United 

Kingdom Parliament have sought to make law which, in strict theory does not comply with 

the theory of Parliamentary sovereignty, while at the same time sets out political and legal 

objectives. 

 

Clause 1 is not designed to reformulate constitutional theory but we need to acknowledge 

the theory of the sovereignty of Parliament and the limitations that theory puts on achieving, 

in legal terms, the intentions of the Smith Commission. 

 

There are a number of cases, such as Ellon Street Estates v The Minister of Health [1934] 

1 KB 590 and Thorburn v Sunderland City Council [2002] EWHC 195 (Admin) which adhere 

to the classic position but recently, in decisions such as Jackson v The Attorney General 

[2005] UKHL 56 and AXA General Insurance Limited and Others v The Lord Advocate and 

Others [2011] UKSC 46, there was some discussion about the nature of the principle of the 

sovereignty of the United Kingdom Parliament.   In the AXA case, Lord Hope stated at 

Paragraph 50 “the question whether the principle of the sovereignty of the United Kingdom 

Parliament is absolute or may be subject to limitation in exceptional circumstances, is still 

under discussion”.    
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That discussion, however, cannot take place in the context of dealing with these clauses 

and would require a more searching constitutional debate.   We ought to acknowledge that 

the world is different since Dicey wrote his text and recently issues have been raised about 

whether Parliament can be relied upon to control an abuse of its legislative authority by the 

Executive.   It has been observed that Parliamentary sovereignty and the rule of law are 

“not entirely in harmony” with each other.   This clause however is not the place to decide 

where the proper balance should lie. 

 

Other declaratory statements in the law, such as the Statute of Westminster 1931, the 

Canada Act 1982 and the Hong Kong Act 1985 are all geared to permanently relinquishing 

Parliamentary sovereignty for the future over former colonies or dominions.   As such they 

are not strictly precedents but they do demonstrate that sometimes Parliament can pass 

what appears to be legislation which contradicts the established constitutional theory. 

 

Similarly, EU law and the doctrine of supremacy of EU law clearly modify the orthodox 

theory:  Factortame Ltd v Secretary of State for Transport (No.2) [1991] 1 AC 603. 

 

These issues have been reflected on by the Scottish Parliament’s Devolution (Further 

Powers) Committee in its interim report “More Powers for the Scottish Parliament:  an 

interim report on the Smith Commission and the UK Government’s Scotland Bill and the 

consideration of the House of Commons in the debates in the Committee of the whole 

House (Hansard 15 June 2015 cols 23 – 30 and 190). 

 

The Secretary of State, David Mundell MP said in the debate on this amendment on 15 

June 2015 that he regarded “a Scottish Parliament as a prerequisite of a United Kingdom” 

and that he would “reflect on a number of the issues raised… relating to proposals by the 

Law Society of Scotland.   Among these is the debate on the wording currently in Part 1, 

and we will certainly look at that“ (Col.90). 

 

We were pleased that the UK Government amended the then Clauses 1 and 2 by bringing 

forward Clause 1 and using language aimed at indicating a limit on Parliament’s authority to 

legislate on the matter by including a conditional qualification on the legislative authority 

similar to though less precise than the Northern Ireland Act 1998.    
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Clause 2 – The Sewel Convention 

 

The Sewel Convention was declared in the House of Lords during the passage of the 

Scotland Bill 1998 on 21 July 1998, during a debate on an amendment by Lord Mackay of 

Drumadoon concerning Clause 27(7) – now Section 28(7).   Clause 2 inserts a new sub-

section 28(8) into the Scotland Act 1998 s.28 which seeks to recognise that the Parliament 

of the United Kingdom will not normally legislate with regard to devolved matters without the 

consent of the Scottish Parliament.    

 

In one sense, Clause 2 does place the Sewel Convention on a statutory footing as required 

by Paragraph 22 of the Smith Report.   The clause quotes Lord Sewel’s statement at 

Column 791 where he said that “we would expect a Convention to be established that 

Westminster would not normally legislate, with regard to devolved matters in Scotland, 

without the consent of the Scottish Parliament”.   As a Convention, the Sewel Convention 

has worked relatively well.   Since the establishment of the Scottish Parliament, there 

appear to have been no significant problems with the operation of the Convention.   It 

applies when UK legislation makes provision specifically designed for a devolved purpose 

and also when UK legislation would alter the legislative competence of the Scottish 

Parliament or the executive competence of the Scottish Government.   The Convention has 

therefore evolved and been agreed in Memoranda of Understanding and by the House of 

Commons Procedure Committee.   Its practical usage is explained in Devolution Guidance 

Note Number 10 (DGN10).   

 

However, Clause 2 refers only to some of the circumstances in which there is in practice a 

need for a legislative consent motion - ie what in practice has been the operation of "the 

Sewel Convention" as both Parliaments know it.  The Convention goes beyond legislating 

on devolved matters but also extends as defined in DGN10, to legislation affecting the 

legislative competence of the Scottish Parliament or the executive competence of the 

Scottish Ministers. 
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The Government is taking a narrow interpretation of "the Sewel Convention" as referred to 

in the political agreement reflected in the Smith Report.  In our view, the part of the 

Convention relating Parliamentary and Governmental competence should also be reflected 

in the Bill. 

 

The Convention at present has no legal effect in limiting the power of the UK Parliament but 

a breach of the Convention would have considerable political impact.   It would not only be 

unconstitutional to disregard the Convention but that action could also have significant 

political and constitutional consequences.   A similar Convention applying to the Southern 

Rhodesian Legislative Assembly was referred to in the case of Madzimbamuto v Lardner-

Burke PC [1969] 1 AC 723 where a breach of the Convention would have been considered 

unconstitutional. 

 

Would a breach of the Convention, formulated in the Bill be justiciable?   Lord Sewel 

indicated in Column 791 that he expected that differences of opinion would be negotiated 

between the Parliaments or Governments rather than being argued in court.   So, in theory, 

it might be litigated upon but would a court strike down UK legislation affecting a devolved 

area where the consent of the Scottish Parliament had not been given?   Under the terms 

of Section 28(7) of the Scotland Act 1998, the answer to that question is probably not.   

However, purposive interpretation and declarations of incompatibility under the Human 

Rights Act 1998 as well as an enhanced sense of constitutionalism under devolution 

legislation indicate that when the courts consider UK legislation to be seriously flawed 

Parliament has considered itself bound to alter that legislation.    

 

It may therefore be the case that the courts will be called upon to adjudicate in a declaratory 

way in the event of a statutory formulation of the Sewel Convention being breached.   The 

outcome of such a case will be a matter for the court concerned. 

 

Clause 11 – Super- majority requirement for certain legislation  

 

We have concerns about the extent of this clause. 
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In our view, the protected legislation should be extended to cover parliamentary terms.  The 

Society promoted an amendment concerning this issue at Committee Stage in the House of 

Commons.  The amendment number 21 to then Clause 10 was considered by the House of 

Commons on 15 June 2015 but was not accepted by the Government (Col 130 – 133).  

 

This amendment (21) was debated in Committee on 15 June 2015. The Deputy Leader of 

the House of Commons, Dr Thérèse Coffey MP responded on behalf of the Government. Dr 

Coffey said “Amendments 21 and 22 in the name of the right hon. Gentleman (Mr 

Carmichael) go beyond the Smith Commission Agreement, which did not propose that 

legislation relating to the term length of  the Scottish Parliament, or the date of any Scottish 

Parliament ordinary election, should be subject to the two thirds majority, neither did the 

agreement state that the Bills concerning the alteration of boundaries of constituencies, 

region or any equivalent electoral area for the Scottish Parliament should be covered by 

this requirement.” (Col.133). 

 

The issue of the application of super majority should not simply rest on the content of the 

Scottish Commission Agreement. There are other provisions in the bill which were not in 

the Agreement or which differ from the Agreement. It is necessary to apply the super 

majority to the parliamentary term in order to insulate this issue from political interference. 

    

Part 2 – Tax 

 

The provisions devolving income tax rates, assignment of VAT, Air Passenger Duty and 

aggregates tax will achieve the policy intention of increasing the competence of the Scottish 

Parliament in these areas. 

 

Part 3 – Welfare benefits and employment support 

 

We have no substantive comments to offer on Part 3. 
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Part 4 - Other legislative competence 

 

Clause 34 – Crown Estate  

 

The Smith Commission report recommended the devolution of the Crown Estate in 

Scotland to the Scottish Parliament (Recommendation 32) and that a memorandum 

between the Scottish and UK Governments should ensure such devolution is not 

detrimental to UK wide critical national infrastructure.   The Bill seems to create a 

memorandum in statutory form and in Committee and at Report in the House of Commons 

the Society sought amendments to highlight that under the Bill the Treasury must, make the 

scheme for the Crown Estate.  

 

It is inappropriate for the Treasury to have exclusive discretion on making of the scheme 

and Scottish Ministers ought to be involved.  Amendments were moved on 6 July 2015 (col 

172) to then Clause 31 but were not accepted by the Government (col 117). 

 

At Report Stage in the House of Commons the Government brought forward amendments 

which replaced certain subsections in particular what is now new section  90B(5) – (8) It 

sets out in new sub-section (8) that the property rights and interest to which sub-section (5) 

applies must be maintained as an “estate in land”. 

 

In our view, the use of the phrase “estate in land” reflects English land law thinking where 

“estate in land” is a term of art relating to freehold and leasehold in England and Wales.    

 

The Conveyancing and Land Transfer (Scotland) Act 1874 defines “estate in land” as 

meaning “any interest in land, whether in fee, life rent or security and whether beneficial or 

in trust or any real burden on land and shall include an estate of superiority”.   However, the 

Abolition of Feudal Tenure, etc. (Scotland) Act 2000 abolishes the feudal system to which 

many of the aspects of the 1874 definition relate and creates a system of “ownership of 

land” and specifically abolishes other feudal estates in land such as superiorities.   The use 

of the term “estate in land” in this clause should be reconsidered by the Government. 
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Clause 37 – Tribunals 

 

We welcome the inclusion of this clause which is directed at tribunals dealing with reserved 

matters in Scotland.  We however have reservations about the drafting of Clause 37, 

believing it does not give effect to Paragraphs 63 and 64 of the Smith Commission Report. 

We believe that Clause 37 sets limitations on the transfer of responsibility for management 

of transferred tribunals.  

 
Smith Commission Report - Paragraphs 63 and 64  

 
Para 63 and 64 of Smith Commission Report set out that, 
 
“63 All powers over the management and operation of all reserved tribunals (which 

includes administrative, judicial and legislative powers) will be devolved to the 

Scottish Parliament other than the Special Immigration Appeals Commission and 

the Proscribed Organisations Appeals Commission. 

64 Despite paragraph 63, the laws providing for the underlying reserved substantive 

rights and duties will continue to remain reserved (although they may be applied 

by the newly devolved tribunals).” 

 
These are linked statements but Paragraph 64 is not necessarily a limitation on Paragraph 

63 but an explanation of intention.  

 

In implementing Paragraph 63 of the Smith Commission Report there must be some scope 

for the continued reservation of the substantive law and that that may take forms which 

require some limitation on the functions transferred. However limitations on the transfer 

should be only such as are objectively necessary and that they must not be unduly 

restrictive of the principle in Paragraph 63.  

 

The complete transfer of responsibility is needed to avoid questions as to the status of 

tribunals which deal with Scottish matters but which were not within the devolved 

responsibility of the Scottish Parliament. Without clarification in statute questions might 

arise as to whether such tribunals dealing with Scottish issues (while not part of the Scottish 

Tribunals system) were in fact part of the English legal structure.  There should be a 

definition of “qualified transfer” referred to in new Section 2A(4). 
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If the Government proceeds with the clause as it stands, it should produce a draft of the 

Order in Council referred to in Clause 37 before Committee Stage begins in the House of 

Lords in order that Peers, MPs and MSPs and commentators know what is being legislated 

upon. 

 

Clause 49 – Gaming machines on licensed betting premises 

 

Clause 49 devolves, by way of an exception from the current reservation in Schedule 5 of 

the Scotland Act 1998, power to vary the number of gaming machines authorised by a 

betting premises licence granted by a Licensing Board in Scotland where the stake is more 

than £10. 

We question whether this provision will give proper effect to paragraph 74 of the Smith 

Commission Report which stated ‘The Scottish Parliament will have the power to prevent 

the proliferation of Fixed-Odds Betting Terminals. 

 

The exception will only permit the variation of the number of gaming machines authorised 

by a new betting premises licence, but does not in terms of Clause 49(6), apply to existing 

betting premises licences.   There are differing views in the profession as to how the 

Scottish Parliament should exercise any of the powers devolved by this provision but there 

is a consensus that it is an undesirable outcome for some aspects of the Gambling Act 

2005 (which is a UK statute) and aspects of any future Scottish Parliament legislation to 

apply to the same betting premises and that it is more desirable for law made in one 

legislature rather than two to apply to the variation of the number of gaming machines 

authorised by a betting premises licence. 

Consideration should be given to devolve competence to permit the variation of the number 

of gaming machines authorised by existing gaming licences. 

 

Furthermore the Gambling Act 2005, Section 172 provides the authority for allowing various 

categories of gaming machines, defined in the relative regulations according to stake and 

prize money.   Clause 49(1) excepts from the reservation the setting of the number of 

gaming machines where the stake is more than £10.   The Scottish Parliament should be 

able to limit the number of machines irrespective of the value of the stake. 
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The Scottish Parliament Devolution (Further Powers) Committee stated in its report on the 

Bill:  that the committee questions whether the draft clause, as currently written, gives any 

meaningful effect to the Smith Commission proposals in this area.   The draft clause would 

only provide the power to restrict the number of Fixed-Odds Betting Terminals where a new 

betting premise licence is being sought.   That Committee has some sympathy with the Law 

Society of Scotland submission that the clauses should be amended to include the ability to 

limit the number of gaming machines in both existing and new betting premises. 

 

The Society promoted amendments to the clause which were debated in the House of 

Commons Committee on 6 July 2015 (cols 67 – 117).   The Government did not accept the 

amendments.   Similar amendments were promoted at Report Stage in the House of 

Commons but were not debated. 

 

Part 5 - Other Executive Competence 

 

We have no comment to make. 

 

Part 6 – Miscellaneous 

 

We have no comment to make. 
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Other reforms arising from the Smith Commission process 

 

As part of our submission to the Smith Commission we also suggested further areas where 

devolution could be considered. 

 

The following provisions of Schedule 5 to the Scotland Act 1998 were included in our 

submission and we hope can be taken into account as drafting of the Bill progresses:- 

 

Section C1:  Business associations 

 

C1 the reservation of the law of business associations should be amended to enable the 

Scottish Parliament to legislate. 

 

• updating the law on (unlimited) partnerships and unincorporated associations; 

• creating new forms of co-operative enterprise; 

• creating new forms of mutual enterprise; 

• the creation of economic interest groupings (EIGs) where the  EEIG form is 

unavailable only because the founder members do not come from more than one 

Member State.  

 

Section C7:  Consumer Protection 

 

The majority of the reservations under this section are important for completion of the UK 

single market.   It would be difficult to devolve much of this area without significant 

disruption to that market; however, some aspects could be devolved without upsetting the 

public policy objective of maintaining equal consumer redress across the UK.   In particular, 

the regulation of estate agency could be devolved.    
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Head G: Regulation of the Professions 

Regulation of the solicitor profession 

 

There is no provision which reserves the regulation of the Scottish legal professions. 

Nevertheless, in the Legal Profession and Legal Aid Scotland) Act 2007, which regulates 

“the making of complaints about legal services”, it was provided that that Act did not apply 

to complaints about the provision of advice, legal services or activities relating to consumer 

credit, insolvency practitioners, financial services or immigration.  

 

This was because the then Scottish Government took the view that the supervision of the 

solicitor profession when giving advice or providing services about these reserved matters 

was itself reserved and was therefore a matter for the UK Parliament to regulate.  

 

In other words, the Scottish solicitor legal profession is regulated partly by the Scottish 

Government and partly by the UK Government according to what advice or services it is 

providing. 

 

In Section C3 there is an exception from the reservation of Competition Law which covers 

the regulation of the legal profession but that exception only applies for the purposes of that 

section.  The problem is that the provision of advice, legal services or activities relating to 

consumer credit, insolvency practitioners, financial services or immigration is considered to 

be reserved. 

 

Irrespective of whether or not this view is correct (and other views may be held), it is 

suggested that the Scottish Parliament should be able to regulate all aspects of the Scottish 

solicitor profession.  

 

Section H2:  Health and safety 

 

The Health and Safety at Work etc. Act 1974 set out the general principles for the 

management of health and safety at work in the United Kingdom resulting in the creation of 

the Health and Safety Commission (since merged with the Health and Safety Executive).  
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Enforcement of Health and Safety in Scotland is already practically devolved and control 

over Occupational Health issues, many of which are practically unique in profile to Scotland 

such as offshore oil and agriculture, should now be formally devolved to Scotland. 

 

If Health and Safety Law is devolved to Scotland, MSPs will be able to deal with Health and 

Safety at Work specific to Scotland through a Scottish Health and Safety Commission.   

Such a Commission would assist by informing practice in England and Wales on improving 

Health and Safety and vice versa, building on the, at present, (non-binding) concordat 

between the Health and Safety Executive and Scottish Government.  

 

Devolution of Health and Safety would avoid legal uncertainty around the interpretation of 

s29(4) of the Scotland Act 1998 as seen in Adams and others, petitioners - 2002 Scot (D) 

1/8, Kennedy and another v Lord Advocate and Scottish Ministers - 100 BMLR 158  & 

Imperial Tobacco Ltd v The Lord Advocate 2012 (Scot) 12/12. 
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