
SCOTLAND BILL 
 

AMENDMENTS TO BE MOVED ON REPORT 
 
 

Clause 2, page 2, line 6 after “legislate” insert “(a)” 
 
Clause 2, page 2, line 6 after “matters” insert -   
 
“or, 
 
(b) to alter the legislative competence of the Scottish Parliament or the executive 

competence of the Scottish Ministers,” 
 
Clause 2, page 2, line 7 add at end – 
 
“(9) the application of subsection (8) shall not be questioned in any court of law.” 
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AMENDMENT TO BE MOVED ON REPORT 
 
 

Clause 2, page 2, line 6 after “legislate” insert “(a)” 
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SCOTLAND BILL 
 

AMENDMENT TO BE MOVED ON REPORT 
 
 

Clause 2, page 2, line 6 after “matters” insert -   
 
“or;  
 
(b) to alter the legislative competence of the Scottish Parliament or the executive 

competence of the Scottish Ministers,” 
 
Effect 
 
This amendment provides for the consent of the Scottish Parliament to be required 
when UK legislation makes any alteration to the legislative competence of the 
Scottish Parliament or the executive competence of the Scottish Government. 
 
Reason 
 
The amendment will ensure that the statutory statement of the Sewel convention 
fully reflects how it has been understood and applied in practice since 1999. 

The part of the Sewel convention currently covered by Clause 2 applies when UK 
legislation makes provision which is within the legislative competence of the Scottish 
Parliament. Clause 2 reflects almost exactly the words used by Lord Sewel in the 
House of Lords during the passage of the Scotland Bill 1997-98 on 21 July 1997. 
Lord Sewel said 

“we would expect a convention to be established that Westminster 
would not normally legislate with regard to devolved matters in Scotland 
without the consent of the Scottish Parliament.”1 

Lord Sewel’s comment in Parliament effectively recommended the establishment of 
a convention of seeking consent, which has in fact operated more widely than he 
anticipated.  The Sewel convention meets the Jennings criteria for establishment of a 
convention which depends on practice plus the existence of good reasons to regard 
the practice as binding.  In this case, both elements of the test are satisfied. 

The constitutional practice of abiding by the terms of a legislative consent motion on 
matters of scope of devolved competence was applied to the Scotland Act 2012.  
There are good constitutional reasons for both elements of the Sewel convention in 
terms of safeguarding the constitutional autonomy of the devolved institutions: 
legislation which, without consent, reduced the scope of the Scottish Parliament’s 
legislative competence would be just as constitutionally problematic as legislation 
which encroached on matters within competence. 

 

 

                                            
1
 HL Deb 21 Jul 1998 Vol 592 c 791 



Since 1999, the Sewel convention has been understood to require the consent of the 
Scottish Parliament when UK legislation will alter the legislative competence of the 
Scottish Parliament or the executive competence of the Scottish Ministers.  This was 
how it was expressed in the Memorandum of Understanding which was agreed 
between the UK Government and, among others, Scottish Ministers in 19992. It is 
also reflected in  Devolution Guidance Note 10 3(DGN10) which was issued by the 
Department of Constitutional Affairs in 1999 and gives information as to how the UK 
Government operates the Convention in practice. 
 
The Smith Commission recommended that the Sewel convention should be put on a 
statutory footing. However, clause 2 does not reflect how the Sewel convention has 
been understood, and operated, in practice since 1999.  Clause 2 does not require 
the consent of the Scottish Parliament where UK legislation alters the legislative 
competence of the Scottish Parliament or the executive competence of Scottish 
Ministers. Furthermore Clause 2 does not reflect the provisions of the Memorandum 
of Understanding in 1999 nor of DGN10. It does not, therefore give effect to the 
recommendation of the Smith Commission. 

On the first day of Committee (HL Hansard 8th December 2015 col. 1501), the 
Advocate General argued that DGN10 contains “working arrangements which may 
alter from time to time and should not be enshrined in statute”.  

However, while it is the case that  DGN10 does contain some information about 
procedural matters as to how the UK Government operates the convention in 
practice and which could be described as "working arrangements", that cannot be 
said about the fundamental provisions which indicate when provisions in UK 
legislation trigger the need for  the consent of the Scottish Parliament. These are all 
matters of substantive, constitutional importance. 

Although these triggers can be distinguished from each other - one is concerned with 
devolved matters and the other with competence matters which are reserved - that 
distinction does not affect the fact that it is all of these matters which define the 
operation of what has been accepted in practice as the Sewel convention.  Clause 2 
fails to include all the elements of the Sewel convention as it has been understood. 
 
If Clause 2 is enacted as it currently stands, it will be not be possible to argue that 
the Sewel convention also means that the consent of the Scottish Parliament is 
required when UK legislation alters the legislative competence of the Scottish 
Parliament or the executive competence of Scottish Ministers. Far from 
implementing what the Smith Commission recommended, this Clause would shrink 
what is currently meant by the Sewel convention. 
 
This amendment would remedy this deficiency and bring the Clause into conformity 
with how the Sewel convention has been understood, and operated, in practice since 
1999. 
 
 

                                            
2
 2 http://www.dca.gov.uk/constitution/devolution/pubs/odpm_dev_600629.pdf. 

3
 http://www.dca.gov.uk/constitution/devolution/guidance/dgn10.pdf. 



 

SCOTLAND BILL 

AMENDMENT TO BE MOVED ON REPORT 
 
 
 

Clause 2, page 2, line 7 add at end – “(9) The application of 
subsection (8) shall not be not questioned in 
any court of law.” 

 
 
Effect 
 
In the effect this amendment is designed to prevent Clause 2 from being subject to 
litigation in the Courts. 
 
Reason 
 
This amendment is designed to bring legal certainty regarding the justiciability of the 
provisions being introduced in Clause 2. 
 
During the course of the debate on 8 December 2015 (cols 1487-1507) there was an 
exchange between Lord McCluskey of Churchill, Lord Hope of Craighead and the 
Advocate General, Lord Keen of Elie as to the extent that Clause 2 could give rise to 
court action concerning UK Parliament legislation which had been passed with or 
without the consent from the Scottish Parliament. 
 
The Society takes the view that Clause 2 creates uncertainty as to wether or not it is 
justiciable and there would be a real risk an attempt could be made to challenge the 
validity of future UK legislation on the basis that that legislation does not comply with 
Clause 2 
 
If such a challenge was made, it would be for the Courts at that time to determine:- 
 
(a) whether or not Clause 2 is justiciable and if so what that actually means 
(b) what the effect of Clause 2 actually is 
(c) whether Clause 2 has the effect of qualifying the statement of the sovereignty of 

the United Kingdom Parliament in Section 28(7) of the Scotland Act 1988 and to 
what extent; and 

(d) whether or not contravention of Clause 2 would invalidate a UK Parliament Act. 
 
There may be a variety of views as to how the Courts would answer these questions 
however the Society has come to the view that:- 
 
(a) it is undesirable that Clause 2 should give rise to legal uncertainty from the 

outset; 



(b) to avoid legal uncertainty, it is essential that an express provision be made to put 
beyond doubt that the provision currently inserted by Clause 2 is not intended to 
have its application subjected to the jurisdiction of the courts.  

 
 
 
 
 
 


