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Introduction 

 

The Law Society of Scotland aims to lead and support a successful and respected Scottish 

legal profession.  Not only do we act in the interests of our solicitor members but we also 

have a clear responsibility to work in the public interest. That is why we actively engage and 

seek to assist in the legislative and public policy decision making processes. 

 

This paper is intended to provide MPs with some comments on the above proposal dated 2 

July.   This is an evolving situation and a further briefing may be issued later today if the 

Leader of the House publishes the revised proposal (intended to be published yesterday) 

which he referred to last week.   If you would like to discuss the paper further, or if you 

would like more information please do not hesitate to contact us.  Contact details can be 

found at the end of the paper. 

 

Background 

 

The Government announced plans on 2 July 2015 to change the way legislation is 

considered in the House of Commons to give English and Welsh MPs a say over laws that 

only affect their constituencies and are on matters which have been devolved.   The UK 

Government has been pursuing this since before the election.   On 19 September 2014, 

after the results of the referendum on Scottish Independence, the Prime Minister stated that 

“The question of English votes for English laws – the so called West Lothian question – 

requires a definitive answer.” 
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The West Lothian question specifically focusses on the role at Westminster of members 

representing constituencies in parts of the UK to which a measure of devolution has been 

granted.   It refers to the constitutional situation where members representing Scottish, 

Welsh or Northern Irish constituencies may vote on legislation which extends to England 

but neither those members nor members representing English seats can vote on any 

subject which has been devolved to the Scottish Parliament or the Welsh or Northern Irish 

Assemblies.   

 

The coalition Government had established a Commission under Sir William McKay (a 

former Clerk of the House of Commons) to report on the consequences of devolution for the 

House of Commons.   The Law Society submitted evidence to the Commission and this can 

found via the following link:- 

 

http://www.lawscot.org.uk/media/228991/con-mckay_commission%20_june_2012.pdf  

 

Sir William’s report was published on 25 March 2013.   The report called for the adoption of 

a constitutional convention that decisions at UK level with a separate and distinct effect for 

England (and Wales) should normally be taken only with the consent of a majority of MPs 

for constituencies in those parts of the UK.   That report was never implemented.   

Following work done by Kenneth Clarke MP and William Hague MP and announcements in 

late 2014, the Conservative Party Manifesto for the 2015 General Election contained a 

commitment to give English MPs a veto over matters only affecting England.  

 

Current Proposals 

 

The UK Government proposes to change the process by which legislation is considered by 

the House of Commons so that MPs with constituencies in England (and Wales) are asked 

to give their consent to legislation that only affects England (and Wales) and is on matters 

that are devolved elsewhere in the UK.    

 

http://www.lawscot.org.uk/media/228991/con-mckay_commission%20_june_2012.pdf
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It is for members of the House of Commons to determine the content of the Standing 

Orders of the House.   Accordingly, this briefing is confined to consideration of specifically 

legal points arising from the proposals. 

 

Legal issues arising from the new procedure 

 

The new procedure is intended to apply to Government bills, individual provisions and 

secondary legislation which are certified by the Speaker as containing English (and Welsh) 

provisions only. 

 

Under the proposals the Speaker of the House of Commons will have an important role in 

certifying whether a Bill, or part of a Bill, relates exclusively to England, or to England and 

Wales.  If he is given that role, it would seem appropriate that, in the interests of good 

governance through public transparency, the Speaker should be obliged by Standing 

Orders to publish the criteria, principles and legal advice he will apply in reaching such 

determinations. 

 

The proposal states:- 

 

“The Speaker will certify whether the bill, or parts of it, should be subject to the new 

process. When making this decision the Speaker will decide whether the legislation relates 

exclusively to England, or England and Wales, and concerns matters which are devolved to 

Scotland, Wales or Northern Ireland” (page 2). 

  

It is not an easy task to determine what an English only bill is.   Whether a bill applies only 

to England is not simply determined by looking at the extent provisions, it requires a 

significant constitutional and legal assessment of the measure, how it may operate in 

practice and what its legal effect might be. 

 

This proposal contains two tests:- 

 

(a)  a territorial test - does the Bill or the clause relate exclusively to England or to 

England and Wales; and  
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(b)  a content test – does the Bill or clause “concern” devolved matters. 

 

There are a number of questions which arise from the application of the tests:- 

 

1. Would it include a Bill or clause which concerns a reserved matter and applies, whether 

exclusively or not, to Scotland for example the Partnerships (Prosecution)(Scotland) Act 

2013?  

 

2. What is meant by “concerning” devolved matters? Would language such as “relates to” 

as used in the Scotland Act 1998 not be more consistent?   In particular, it is not clear 

whether it would include a Bill or a clause which has an indirect effect upon a devolved 

matter or even upon a matter, such as the budget allocated to Scotland, which is not a 

devolved matter.   The Government should explain the inclusion of budget resolutions in 

the current proposal. 

 

3. Would it exclude all Bills or clauses which, under the current definition of the Sewel 

convention, would require the consent of the Scottish Parliament, such as the Scotland 

Bill which affects the competence of the Scottish Parliament or Government?  

 

It is to be hoped that the revised proposals will clarify these questions and set out the 

criteria and principles by reference to which the Speaker will determine whether a Bill or 

clause falls within the proposals. 

 

MPs and Voting in the House of Commons 

 

A House of Commons Library Standard Note of 4th December 2014, England, Scotland, 

Wales:  MP's and voting in the House of Commons (SN07048) observed in relation to 

voting on Bills in the House of Commons: 

 

"Of approximately 3,600 divisions between 26 June 2001 and 26 September 2014, 22 

(0.6%) would have concluded differently had the votes of Scottish MP's not been counted". 
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The Procedure Committee of the House of Commons should be invited to assess any new 

procedure after the first six months of operation.   The Committee should, in particular, be 

invited to report each Parliamentary Session on the operation of EVEL and to provide data 

on the subject matter and number of Bills to which the new procedure applied, as well as 

reporting those instances in which the votes of the proposed Legislative Grand Committee 

went against the votes of the whole House at Report and whether any such differences 

were resolved.   The Procedure Committee should also be invited to report on the number 

of bills before the UK Parliament which have engaged the Sewel convention and have 

therefore needed a legislative consent motion in the Scottish Parliament. 
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For further information, please contact: 

 

Michael P Clancy O.B.E. 

Director of Law Reform 

The Law Society of Scotland 

DD: 0131 476 8123  

E: lynncrozier@lawscot.org.uk 
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