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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

The Society’s Family Law Sub-committee welcomes the opportunity to consider and respond to the 

Scottish Government’s review of the Children (Scotland) Act 1995.  The Sub-committee has the following 

comments to put forward for consideration. 

 

Voice of the child and putting the child at the centre 

Should further steps be taken to ensure the voice of the child is heard in cases 

under part 1 of the 1995 Act, in line with the United Nations Convention on the 

Rights of the Child (UNCRC)?  If so, what steps? 

The UNCRC places a high importance on the right for children to participate in decisions that will affect 

them. The current system does provide opportunity for children to express their views, especially in 

disputed cases, but there is potential to further improve this.  

In particular, in situations where there is agreement between the parents, it is less likely that the child’s 

views will be actively sought, and little if no monitoring of whether parents have involved the child in the 

decision making process.  

In disputed cases, there is a wide range of means by which a child’s views can be taken in Part 1 

proceedings before the Sheriff. Those include: by response to the service of the form F9 (where ordered); 

in the context of a child welfare report (or by the appointment of the welfare reporter to take the child’s 

views as a discrete remit); by the appointment of a curator to represent the child’s interests; by the sheriff 

meeting the child and taking their views; or by the child – if of sufficient legal capacity – instructing a 

solicitor to represent him.  
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The legislation (section 11(7) of the 1995 Act) already includes an absolute obligation on the court to, 

firstly, allow the child to express a view where practicable and, secondly, where the child expresses a view 

to take account of that. As a general rule, children who are 6 or older will generally be asked their views (at 

least in the Family court in Glasgow) 

In that context, on the face of it there is already a clear focus on taking account of the child’s views and a 

regime of means to achieve that: the basics are there. What is arguably lacking is the absence of a more 

structured approach to how this happens in practice. It is recognised that there requires to be sufficient 

flexibility to allow a Sheriff (who will be best placed to do so) to determine how a child’s views are best 

taken and considered, and so any changes should not impede that.  

One option could be a requirement for the issue of the views of the child to be (amongst other issues) dealt 

with at a case management hearing shortly after a case is raised. The sheriff can ingather the relevant 

information about the child and, in the context of that and the circumstances of the case, decide (a) 

whether the child’s views need to be taken at this stage and (b) by what means.  

There is an important distinction to be drawn between the child’s views being taken and considered and 

the child’s right of effective participation in the process. For older children with strong views or interests in 

the outcome of the case, the taking of their views may be insufficient. They may wish or require to 

participate in all stages of the decision making process. Again, this is an issue the Sheriff could consider at 

the early case management hearing. The independent person taking the child’s views could make clear to 

them the different options available (from giving their views once through to instructing a solicitor) to ensure 

the child is at the centre of deciding to what extent they participate in the process. Some areas use 

children’s advocacy workers to assist the child, who play a useful role in supporting the child to express a 

view. 

It will have to be kept in mind that if there is then a delay before a decision is taken, the court should take 

further steps to seek the child’s views (see S v S 2002 SC 246).  This could be part of the consideration at 

any pre-proof hearing. Focussing on the child’s view at an early stage and encouraging parties to think 

about it prior to the pre proof hearing would be beneficial. 

In any situation, it is necessary to ensure that sufficient resources are available to fund the provision of 

appropriate methods of enabling a child to able to express their views. 

Should there be greater emphasis on a child being heard directly by the judge or 

sheriff? 

It is important to maintain a range of options for a child to be heard. We do not believe that the child being 

heard directly by the judge or sheriff should be promoted above other options. The most appropriate option 

will depend on the child and the circumstances of the case. There may be good reason why a child’s views 

being taken by a child welfare reporter in a safe, less intimidating environment (such as at school or at 
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home) rather than court. In out cases, the sheriff taking the child’s views may be appropriate where there 

are allegations of undue influence, or disputes about the child’s views.  

There may be a benefit to more frequent use of Children’s Rights Officers (where available) or children’s 

advocacy workers to bridge the gap between the extremes of a child’s views only being taken once by a 

court appointee/sheriff and the child having to instruct a solicitor. Children’s rights officers or children’s 

advocacy workers would allow a child to feel that their view is being represented at every stage, but without 

being required to take steps in the (often contentious) litigation beyond that. We reference Children’s 

Rights Officers, but we understand that these are a limited resource, and their primary role is not in private, 

civil cases. 

How could the family justice system provide feedback to the child on decisions by 

the court under part 1 of the 1995 Act?    

We support the provision of feedback to the child in a manner that is clear and appropriate. The best 

method might depend on the approach to taking the child’s views. If there is an appointed person in 

relation to the child (such as a Children’s Rights Officer; curator; advocacy worker; or solicitor) then that 

person is likely to be best placed to do so. However, in cases where the child does not have an appointee 

of some form, there is no mechanism for the child to be advised of and helped to understand the decisions 

the sheriff has taken. Often, it is left to the parties to explain and, in acrimonious cases, this may not be a 

suitable approach. 

To fill that lacuna, in cases where there is no appointee and the sheriff does not consider it necessary to 

appoint one, the sheriff could be required to prepare a short explanation for the child as to the decision 

taken and why. That would give the child a neutral explanation, tailored to that child’s level of 

understanding and circumstances. In the case of decisions made after proof (i.e. a final order), a child 

friendly explanation of what the sheriff was asked to decision, what the decided and why could be 

prepared. We commend the approach taken by Sheriff Anwar in a recent case where she explained her 

decision on contact in a letter to the children involved.1   

Should the language used by the courts be simplified and clarified to help children 

and other parties? 

Simplification of language can be beneficial for all parties, including children. However, this can be 

challenging in what are often complex cases. Information must be clear and complete. Even if language is 

 

1
 Mr Patrick (a pseudonym) v Mrs Patrick (a pseudonym) [2017] SC GLA 46 
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simplified, it is likely that children and many other parties will still require support to fully understand and 

participate in court proceedings. 

Should section 11 of the 1995 Act be amended to make it clear that siblings under 

16 can apply for contact? 

Yes. At the moment, section 11 frames contact orders as an element of parental rights and responsibilities. 

The controversy as to whether siblings may apply for contact is a significant deficit in our system. The 

dispute is encapsulated in the cases of D v H2  (where it was decided a sibling could not apply) and E v E3 

(where the sheriff declined to follow D v H, citing inter alia the UNCRC).  Amending the Act to settle the 

point by expressly providing for siblings to apply for contact would be beneficial.  

Should the presumption in section 11 of the 1995 Act that children 12 or above are 

of sufficient age and maturity to form a view be removed? 

No. We are not aware of this causing any difficulties in practice, and it provides a useful guideline. 

However, it is important to ensure that any presumption does not have the consequence of implying that 

those below the set age are not normally treated as able to form a view. 

What other steps could be taken to ensure the welfare of the child is always 

paramount in cases under part 1 of the 1995 Act? 

No comment. 

  

 

2
 D v H 2004 SLT (Sh Ct) 73 

3
 E v E 2004 Fam LR 115 
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Domestic abuse 

Should any further steps be taken to protect domestic abuse victims and other 

vulnerable parties when a case under part 1 of the 1995 Act is being dealt with by 

the courts? 

We broadly support the work being done to improve protection of children and other vulnerable witnesses 

in High Court cases involving domestic abuse and more broadly in the criminal justice system. We suggest 

that it may be helpful to consider whether any of these measures would be appropriate in cases under part 

1 of the 1995 Act. 

Are provisions needed to ban the personal cross-examination of domestic abuse 

victims by their abusers in relation to cases under part 1 of the 1995 Act? 

In most cases, Sheriffs are able to exercise their discretion to ensure that cases are conducted 

appropriately. As a last resort it would be appropriate to ban personal cross-examination, but in these 

cases it would be important to provide for appointment of a representative to the person who has been 

prevented from cross-examining, as is currently the case in criminal proceedings. 

Are any changes needed to section 11(7A) to (7E) of the 1995 Act on protection from 

abuse? 

These sections are wide in scope. Read together, they cover more than just domestic abuse. 

Consideration should be given to their purpose, and whether their scope should be broad or narrow. The 

principle of requiring specific consideration to be given to both the effect on the child and the effect on the 

victim/primary carer of a decision which allows a domestic abuser to be involved in a child’s life or which 

requires the victim to engage with them (e.g. shared parental rights) is a legitimate and important one, 

albeit one that may be considered to be implied by the welfare principle without further elaboration.  The 

Scottish Government will should consider the recent research into these provisions conducted by Dr 

Richard Whitecross.4  

 

4 Richard Whitecross, “Section 11 Orders and the “Abuse” Provisions: Family Lawyers’ Experience and 
Understanding of Section 11(7A)-(7E)” Edinburgh Law Review (2017) 21(2) Edinburgh Law Review 269 
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Should section 11 of the 1995 Act be amended so the courts are required, when 

considering if an order should be made, to take into account any relevant criminal 

convictions a party may have and any relevant civil protection orders that may be in 

place?  

If it is thought necessary to specify such a basic and important point, the provisions in section 11(7A) to 

(7E) may be thought to capture these situations.  A child welfare reporter will generally be expected to 

know of them. There may be inconsistency in cases where no child welfare reporter is involved, but parties 

themselves are likely to draw the issue to the attention of the court.  

What other steps could be taken to support domestic abuse victims and other 

vulnerable parties in cases under part 1 of the 1995 Act? 

As mentioned above, we suggest consideration of whether measures being developed in the criminal 

justice system would be suitable for use in cases under part 1 of the 1995 Act. 

Is any action needed on domestic abuse risk assessments in section 11 cases?   If 

so, what? 

These are potentially a powerful instrument to assist the court in making appropriate decisions about 

contact in particular.  We are aware of useful work in this area developed by Relationships Scotland in 

conjunction with other agencies.  In cases where domestic violence is alleged or established, the sheriff 

could be given the power to refer to VIA, MARAC or another third party agency, in the same way as occurs 

in criminal proceedings.  

 

Parental Responsibilities and Rights (PRRs) and related matters 

Should PRRs be extended to all fathers, so fathers are treated in the same way as 

mothers? 

The starting point for any consideration of PRRs must be an understanding that PRRs are conferred for the 

interests of the child, not the parents. The distinction between mothers and fathers in relation to PRRs is 

increasingly difficult to justify. 

There are currently difficulties in situations where a father applies for an order granting PRRs, and the 

mother contests the application. If a mother refuses to permit a DNA test, then it can be difficult to resolve 

this, notwithstanding the Law Reform (Parent and Child) (Scotland) Act 1986, section 6.  It would be helpful 
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to clarify that the court may authorise a sample, even where a mother withholds consent.  Invasive 

procedures are no longer necessary and it will usually be in the interests of the child to clarify paternity. 

However, an automatic grant of PRRs to all fathers would not necessarily offer a solution. There would 

continue to be difficulties in cases where there is a dispute over the fact of paternity.  

In any system, the rights and welfare of the child must be the primary consideration.  

Should joint birth registration be compulsory? 

We do not support compulsory joint birth registration. Difficulties would include managing situations where 

paternity is doubted or unknown.   

Should section 11 of the 1995 Act be amended so that there is a presumption in 

favour of both parents being involved in bringing up the child, unless this is 

contrary to the child’s best interests?  

This is already the situation, as a result of sections 1 and 2 of the 1995 Act.  It is however subject to 

consideration of both practicability and the interests of the child. Each case deserves to be handled 

individually without the onus of proof being an issue for either party, and with the focus on the welfare of 

the individual child in those circumstances.  

Is provision needed on unmarried fathers who jointly registered the birth overseas 

having PRRs in Scotland? 

Clarification of the position is desirable. 

Should there be more provision on the involvement of non-resident parents in 

health and education decisions? 

Decisions relating to health and education are already covered in the specified PRRs, including the right to 

act as the child’s legal representative – which broadly covers the relevant rights to make decisions and 

access information. This, together with the requirement in section 6 of the 1995 Act for holders of PRRs to 

consult one another provides the necessary tools for involvement in health and education decisions.  It is 

however unhelpful that “parent” is differently defined in the Education (Scotland) Act 1980, section 135, 

resulting in a different set of rights vis a vis education authorities.   
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Should section 11 of the 1995 Act be amended to lay down a criterion of no 

presumption in favour of contact? 

A non-resident parent has a responsibility and a right of contact with his or her child (in terms of section 

1(1)(c) and 2(1)(c) of the 1995 Act).  As with the question on presumption in favour of parental 

involvement, above, we similarly do not support any further statutory presumptions either in favour or 

against contact. 

Should section 11 of the 1995 Act be amended so the courts are required to 

consider whether there has been any parental alienation? 

No comment. 

Should the Scottish Government take any steps to discourage parental alienation?  

If so, what? 

No comment. 

Should “parental responsibilities and rights” be renamed “parental responsibilities” 

to make it clear that they exist to promote and safeguard the welfare of the child? 

No. Section 2 of the 1995 Act already provides that a parent has parental rights to enable him or her to fulfil 

parental responsibilities.  The one is the corollary of the other. They co-exist, but are discrete and the 

recognition of that is proper.  

Should the criminal court be able to remove a person’s PRRs when that person is 

found guilty of a serious criminal offence? 

Again, we would emphasise that the focus must be on the best interests of child, rather than the impact on 

a parent. A conviction for a serious criminal offence may be a relevant consideration when assessing what 

is in the best interests of the child. However, the criminal court is unlikely to be the most suitable forum for 

PRRs to be considered, and it is likely that there would be difficulties with this proposal in practice. A judge 

in a criminal case may wish to refer a situation to the relevant social work department or children’s reporter 

if they have concerns. 
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Should the terms “contact” and “residence” be removed from the legislation to be 

replaced by a term such as “child’s order”? 

We are not aware of any particular issues around the use of the terms “contact” and “residence”. 

 

Alternative dispute resolution/mediation 

Should the Scottish Government do more to encourage the use of ADR/mediation in 

cases under part 1 of the 1995 Act?   

We support the appropriate use of ADR, but care must be taken when encouraging ADR use. It is 

important that mediation and other forms of ADR are only used in appropriate cases, and are not a 

mandatory step in the process. There are a wide range of situations that would not be suitable for ADR, 

including but not limited to situations of abuse. Excessive pressure to undertake ADR would not be 

appropriate. Although more can be done by the Scottish Government to encourage the use of ADR in 

suitable cases, amending primary legislation does not seem necessary at this point. Ensuring that funding 

for ADR can be accessed through Legal Aid will be necessary to encourage its use. 

 

Grandparents and other family members 

Should section 11 of the 1995 Act be amended so that there is a presumption in 

favour of grandparents and other family members being involved in bringing up the 

child, unless this is contrary to the child’s best interests? 

No, as discussed above, we do not support this type of statutory presumption. 

Should section 11 of the 1995 Act be amended to provide that children have a right 

to contact with grandparents and other family members, unless this is contrary to 

the child’s best interests?  

The UNCRC puts high importance on family unit, and gives broad definition to family, with child entitled to 

contact with persons with whom the child has a strong personal relationship, unless contrary to best 

interests. The focus of any question of contact must be on the rights of the child, not rights of others to the 

child. It is not clear whether an express provision in the Act would serve any useful purpose. 
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Should changes be made to the Charter for Grandchildren? 

No comment. 

Should a Parental Responsibilities and Parental Rights Agreement for step-parents 

[i.e. a person married to the child’s parents or who has accepted the child as one of 

the family] be established, so that step-parents could obtain PRRs without going to 

court? 

The Society is of the view that PRR agreements for step parents should not be introduced.  In the current 

situation, a step parent can make application under section 11 of the Children (Scotland) Act 1995 for 

PRRs which is an administrative function carried out with the consent of both birth parents. There is no 

appearance in court. The application is by writ supported by affidavits which have been intimated. A new 

procedure would not improve upon the current procedural position. If there were any new form of 

agreement, it would be important to ensure that a best interest test was incorporated, as well as a means 

of allowing the child to express a view and be informed of any agreement. 

There is a minority view that step-parent agreements, along similar lines to section 4 agreements, may be 

beneficial to children as they will allow a consensual, non-court based, provision that reflects the reality of a 

child’s family life.  They are less drastic than adoption, which may be inappropriate.  The drawback has 

always been the difficulty in ensuring that children’s views are appropriately reflected, but older children 

could consent and there could be provision for certification of the child’s view by an independent adult such 

as a teacher or health professional. 

 

The courts and related matters 

Should part 1 of the 1995 Act be amended to make it clear that cases should be 

dealt with expeditiously and delays are contrary to the child’s best interests? 

Although ensuring expeditious management of cases is a good aim, we do not believe that it would be 

effectively achieved through legislation. It would be more helpful to approach this issue by considering 

whether the relevant rules can be streamlined, and whether there is opportunity to create a more 

frontloaded case management system for these cases.  It will also be necessary to ensure that there are 

sufficient resources, in terms of court time, to address children’s cases expeditiously. 

Should time limits be placed on cases under part 1 of the 1995 Act? 
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No. There are benefits to allowing flexibility in case management. If time limits are too strict, there is a 

chance that entire proceedings could fall, creating further delay and potentially resulting in a system that 

does not work in the best interests of children. In addition, there are wider system factors that are 

necessary to progress cases more quickly. This includes, for example, increasing the capacity of the court 

system.  

Court practice notes may be a useful tool for setting guidelines on timeframes for different hearings. Care 

is required to balance structure and consistency with the need for flexibility. 

Should cases under part 1 of the 1995 Act be removed from the jurisdiction of the 

Court of Session at first instance? 

No, we believe that it is helpful to have the option of being able to access the Court of Session in some 

situations, and that the Act should retain the flexibility to choose the most appropriate forum.  In particular, 

if a divorce is proceeding in the Court of Session then it is logical that that Court also considers whether 

orders should be made in respect of children of the marriage.  However, it is helpful that the Court of 

Session may remit cases to the Sheriff Court ex proprio motu (under the Courts Reform (Scotland) Act 

2014, section 93), when this is considered appropriate. 

Should steps be taken to make cases under part 1 of the 1995 Act less 

confrontational?  If yes, what steps? 

No comment. 

Should steps be taken to make cases under part 1 of the 1995 Act less stressful for 

the child and for the parties?   If yes, what steps? 

No comment. 

Should a check-list of factors for the courts to consider when dealing with a case be 

added to section 11 of the 1995 Act? 

No comment. 
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Are changes needed to commission and diligence [recovery of documents] 

arrangements in relation to cases under part 1 of the 1995 Act? 

No comment. 

To encourage consistency, should provision along the lines of section 4(7) of the 

Judicial Factors (Scotland) Act 1880 be added into family legislation? 

No comment. 

Can any changes be made to improve how cross-UK border cases on matters such 

as contact are dealt with? 

No comment. 

Should there be a statutory Code of Conduct for lawyers dealing with family cases? 

No. We believe that the existing framework is suitable for managing the conduct of lawyers dealing with 

family cases. This includes the rules set by the Society regulating the conduct of solicitors, and guidance 

around that. In addition, there are other sources, such as the framework of behaviour for family lawyers 

published by the Family Law Association. A statutory code would risk creating conflicts between existing 

codes and causing a lack of clarity and regulatory confusion without adding anything to the current 

framework. If there are specific issues that it is felt are not adequately being managed under the current 

framework, we would welcome engagement on how best to address those gaps. 

 

Enforcement of section 11 orders 

Should imprisonment be removed as a potential penalty for failure to obtemper an 

order under section 11? 

No. Imprisonment is rarely used, and will often not be suitable, but should be retained as an option for the 

court. 
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How should section 11 orders be enforced? 

Research by the Asser Institute shows that in some countries mediation is used as a measure to give 

effect to court orders.5  This could usefully be considered in Scotland, in the context of the comments 

above on the use ADR. 

 

Child welfare (bar) reporters and curators ad litem 

Should regulation of child welfare reporters be introduced so that the courts could only appoint a 

person who meets standards laid down in areas such as qualifications, experience and training?    

We believe that the current system is working well. Each court is best placed to determine its needs, and 

sheriffs are able to familiarise themselves with individual reporters. Appointment is ultimately dependent on 

the quality of the reports provided, as assessed by the court. 

Should the work of child welfare reporters be centralised so that reporters are 

provided to the courts through a centralised service, similar to what happens now 

in relation to safeguarders for children’s hearings? 

No. Child welfare reporters are generally all solicitors with experience in the particular court for which they 

are appointed. Familiarity with the practice and expectations of that court and sheriffdom is helpful. In 

addition, centralisation may lead to issues of availability, as people may be reluctant to accept instructions 

outside of their normal working area.  

If the work of child welfare reporters were centralised, would you support giving 

them additional functions and duties?  If so, what functions and duties? 

No comment. 

 

 

5
 TMC Asser Instituut, Comparative study on enforcement procedures of family rights (2007) 
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Should any regulation of child welfare reporters also cover curators ad litem 

appointed to children in cases under part 1 of the 1995 Act? 

No comment. 

 

Regulation of contact centres 

Should regulation of child contact centres be introduced to lay down standards 

centres would have to meet in areas such as accommodation and training of staff? 

No comment. 

 

Guidance for children and parties 

Should there be more public-facing guidance for children and parties about cases 

under part 1 of the 1995 Act?   If yes, what? 

No comment. 

 

Savings to the public purse 

Are you aware of any changes which could be made to how cases under part 1 of 

the 1995 Act are dealt with which would produce savings for the public purse? 

No comment. 
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Policy Team  
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Any other comments 

Do you have any other comments? 

We have no further comments at this stage. 


