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Dear Cabinet Secretary, 
 
COVID-19 – the Adults with Incapacity (Scotland) Act 2000 
 
I appreciate that the Scottish Government has taken a comprehensive range of measures 
in response to the spread of COVID-19.  Like many organisations, the Law Society is 
enormously appreciative of your efforts and those of your colleagues as Scotland seeks to 
deal with this ongoing crisis. 
 
I am writing to you to suggest some ways to build on this support, particularly around 
issues of capacity.  
 
Our own regulatory objectives include supporting the interests of justice, protecting and 
promoting the public interest, and promoting access to justice. At this challenging stage for 
people across Scotland, members of our Mental Health and Disability committee have 
been examining how best to meet these objectives within the current legal framework.  
They have monitored the changes made under the Coronavirus Act 2020, the Coronavirus 
(Scotland) Act 2020 and the various guidance issued and considering potential changes to 
the legal framework for adults with incapacity.  
 
We have issued our own temporary guidance to the legal profession on how to take and 
implement instructions to prepare and certify power of attorney documents that both 
avoids face-to-face contact and maintains safeguards against abuse1. These measures 
have been agreed with the Public Guardian and have not required any legislative change. 
Feedback from solicitors is that there has been a significant increase in such instructions.  
 
However, we believe there is an opportunity to build on this through legislative reform and 
guidance to: 

 provide maximum support to the health and care sectors in response to priorities 
articulated by those sectors 

 enable people to anticipate urgent medical and personal decisions that may 
become necessary, and to plan for them 

 enable families of people with dementia, learning disability and other conditions to 
support and protect their loved ones at a time of crisis 

 
1 https://www.lawscot.org.uk/news-and-events/law-society-news/coronavirus-updates/  



 

 meet the expectations and demands of public, professionals and providers, 
including expectations around powers of attorney. 

 
Our Mental Health and Disability committee is suggesting several legislative reforms that 
could meet these aims, including:  
 

 General principles – we have suggested amending section 1 of the Adults with 
Incapacity (Scotland) Act 2020 to ensure these safeguards are maintained 

 Powers of attorney – as the current regime requires registration, and with the 
timescales involved, we have suggested proposals to expedite these processes 

 Advance statements – facilitating advance care planning would be helped by 
statutory provision giving greater clarity and certainty to advance statements, 
including both persuasive statements and binding advance directives 

 Guardianship and intervention orders -    we suggest amendments to help deal with 
applications for interim orders promptly, in particular for interim guardianship orders, 
and to facilitate faster preparation of applications in a form that can be warranted 
upon presentation to court. 

 
Our Mental Health and Disability committee has outlined the reasoning for these various 
proposals and draft amendments to bring these into effect. This technical note is included 
as an annex to this letter. We hope this added level of detail is of use. 
 
We anticipate that some or all of these measures may be temporary.  However, they are 
important to safeguard people affected by COVID-19 at this most challenging stage.  
 
We would of course be happy to discuss these issues further with you or with your 
officials.  
 
Yours sincerely,  
 

 
 
John Mulholland, 
President 
 
 
 
 
 


