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Question 1 
 
Kenneth bought a house in a housing estate in Carnoustie last year. In his title sheet, burdens 
from a deed of conditions which was registered by the developer in 2017 before it had sold 
any of the houses.  
 
One of the burdens imposes an obligation on the owner to Kenneth’s house to pay to the 
Developer or the Developer’s assignees the reasonable costs for the maintenance of the 
“common ground”. The “common ground” was identified as the benefited property for this 
burden. The deed of conditions defined the common ground as “those parts of the 
Development Site which have not been transferred by the Developer when the Developer 
issues a statement to all Site Owners that the Development Site is complete.” The 
Development Site is described with a bounding description and appended plan in the deed 
of conditions and the terms “Developer” and site owners are defined. The latter definition 
indicates that the Site Owners are the owners of the houses in the estate. Kenneth has no 
right to use the common ground. 
 
Two months ago, Kenneth received such a notice of completion and an invoice for the cost 
of maintenance over the past six months. 
 

(a) Advise Kenneth 
(i) on whether the burden is enforceable and  
(ii) on whether, if it is enforceable, the Site Owners can appoint another property 
manager to maintain the common ground. 

 
Kenneth’s title indicates that his house is the benefited property in relation to a real burden 
which prohibits building on the “common ground” as defined in the deed of conditions. 
 
 (b) Advise Kenneth on whether this burden is enforceable. 
 
The deed of conditions also imposed a burden on all houses in the site prohibiting the keeping 
of dogs. There is no indication in the deed of conditions as to who can enforce the burden. 
 
 (c) Advise Kenneth on whether this burden is enforceable. 
  



  

Question 2 
 
Sandra has recently concluded missives on for the purchase of a field. Access to the field is 
via a private road, through Bill’s field. Sandra’s title was first registered in the Land Register 
in 1998, on the occasion of transfer to Sandra’s author. The description in the property section 
made no direct reference to the road and it was not outlined in red on the title plan.  
 
However, the description in the property section also contained the following words, taken 
from the disposition: “together with (1) the whole rights, common, mutual and exclusive 
pertaining thereto as specified in the Deed of Conditions granted by us in respect inter alia of 
the subjects hereby disponed dated Twenty ninth April 1997 and registered in the Land 
Register under title number 347656 (2) the parts, privileges and pertinents thereof and (3) 
our right title and interest present and future in to the said subjects hereby disponed”. 
 
The relevant deed of conditions has a definition of “Common Parts” which includes the private 
road and indicates that the owner of Bill’s field and the owner of Sandra’s field each has a 
50% pro indiviso share of the road. 
 
Bill’s title was first registered in the Land Register in 2000, when he bought it. The property 
section of his title sheet makes no reference to a pro indiviso share in the road belonging to 
anyone else. However, the deed of conditions is reproduced in the burdens section. 
 
Sandra’s author indicates that he had been making regular use of the road since 1998. 
 
Sandra would like her title sheet to be amended so that her title plan shows a 50% share in 
the road and would like a corresponding change to be made to Bill’s title sheet.  
 
Advise Sandra. 
 
 
Question 3 
 
Ashley is a director of Perfect Pups plc. There is one other director, Bobbi. They have recently 
concluded negotiations a 30-year lease of business premises. The landlord would like the 
lease to be executed and registered within the next month. Unfortunately, Bobbi is in hospital 
and is not in a position to sign the lease. 
 

(a) Will it be possible to validly execute the lease? 
(b) Will it be possible to satisfy the requirements for registration of the lease in the land 
register? 

 
Ashley and Bobbi would like to borrow money some money and to use the lease as security. 
 
 (c) Can they do this, and do they need to wait until the lease has been registered 
before granting the security? 
 
Ashley has taken possession of the premises prior to execution of the lease and has spent a 
significant sum of money on adapting the premises. When the landlord hears that one of the 
directors is not in a position to sign the lease, he decides to find another tenant. 
 
 (d) Is the landlord entitled to demand that Ashley vacate the premises? 



  

Question 4 
 
James is interested in building on a plot of land. After concluding missives for the purchase 
of the property, James mentions the plot and his plans for it to his friend, Sophie. She 
mentions to him that she had heard that the seller of the plot had contracted with Trevor (the 
owner of the neighbouring plot) to grant a servitude of way over the plot. The route of the 
servitude would prevent James from building on the plot. 
 
James checks the land register and finds that there is no servitude on the register. He asks 
the seller about it. The seller explains that he had concluded a contract for to grant such a 
servitude but that he had rescinded it for late payment after one month.  
 
James decides to proceed with the purchase and submits the disposition for registration on 
22 February 2019. He begins construction, at which point Trevor contacts him. Trevor 
explains that he received the deed granting the servitude on 20 January 2019 and has since 
“completed it by possession”. Trevor shows James the deed. 
 
On 26 March 2019, James received a notification from the Keeper indicating that his 
application has been rejected because the registration fee was not paid. 
 
Advise James. 
 
 
Question 5 
 
Jameel owns a commercial site on an industrial estate. Kendra owns land between his site 
and the public road. Sam owns the land on the other side of Jameel’s site. At present, it is 
used for a warehouse and is accessed once or twice a week. Access is taken to the site via 
a private road over land owned by Kendra. Jameel’s site benefits from a right of way along 
the private road, constituted by positive prescription. 
 
Jameel has noticed that the surface of the private road has deteriorated significantly. He 
spoke to Kendra about it, but she is unwilling either to repair the road herself or to allow 
Jameel to repair the road. 
 
Jameel would like to buy Sam’s site, to relocate the warehouse to that site and to build a 
shop and car park on the current site of the warehouse. Jameel envisages taking access to 
both sites using the road across Kendra’s land. The volume of traffic along the road would 
increase significantly if Jameel’s shop does as well as he hopes. 
 
Advise Jameel. 
 
 
Question 6 
 
Cedric has granted a standard security over his house in security of a loan for the purchase 
price. Soon after registration, he let the house out to a tenant, without consulting the landlord.  
Cedric has been having problems keeping up with the loan repayments. He is now three 
months in arrears. 
 



  

Cedric has received a document entitled “Notice of Default”. He tells you that it identifies the 
secured property and the standard security and states that he is in breach of his obligation to 
pay the secured debt and that, if he does not pay the debt within one month, the secured 
creditor will sell the property. The notice does not mention the lease.  
 
Cedric comes to you for advice, asking what the notice means, what it’s effect will be and 
what effect transferring the house into his wife’s name would have on the lease and on the 
security. 
 
Advise Cedric. 
 
 

END OF QUESTION PAPER 


