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Staying remote?

Has lockdown working changed how solicitors regard
their offices? The Journal reports as reopening beckons
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Holyrood's priorities

Which current bill before the Scottish
Parliament has generated the most heat
in public debate? Nothing to do with

the pandemic emergency, or even the
independence debate, but hate crime.

The bill based on Lord Bracadale's
report, supposedly largely a consolidating
measure, finds itself at the centre of a storm
into which virtually every commentator
seems to have felt obliged to pitch their
criticisms, alongside interests ranging from
bishops to secularists to the police.

Some of the comments have
been remarkable (is there really
a serious argument that
possession of the Bible could
become an offence?), but
the Society and the Faculty
of Advocates have each
presented substantial and
considered responses to the
committee scrutinising the bill, -
making some weighty points about
lack of clarity of the proposed offences, not
least where the bill happens to depart from
Lord Bracadale's proposals

Faculty goes so far as to conclude that
ministers should “reconsider” the bill -
which, given that its main purpose is to
restate existing law, should not be lightly
dismissed. If the bill does proceed, it can be
expected to take up much parliamentary
time before it is passed. The same may
be true of the well intended incorporation
of the United Nations Children’s Rights
Convention, a bill still to be introduced. Are
these the best use of the now limited time
remaining before next May's election?

AN AR AR

Contributors

Perhaps our MSPs’ time would be
better spent attempting to mitigate the
many hardships that seem destined to
result from the coronavirus lockdown and
its after-effects on the economy. Some
debt advisers, for example, regularly voice
warnings that debtor support is in a poorer
state now than 10 or 15 years ago. That
should be cause for serious concern.

And what about those worried for
their own homes? Into the mix here we
have the Holyrood Local Government
Committee’s decision to drop the Fair
Rents (Scotland) Bill from its
programme, claiming excessive

workload. Taken in private

session after this member's

bill had been referred to the

committee for scrutiny, it

goes against the principles
of accountability that are

o supposed to govern the way the

Parliament conducts itself.

Whether the bill, which has wider
relevance than COVID-19 related problems,
is the best way to address the serious
issue of private rented sector costs is
something that should be debated openly
in the chamber, not annulled by the private
decision of a handful of MSPs.

There are many worthy topics for
Legislation, but at times of national
emergency such as this, our Parliament
would improve its public standing if it
cleared its decks in order to prioritise
devoting as much time as possible to
alleviating the effects of lockdown and
recession on our people. @

If you would like to contribute to Scotland’s most widely read and respected
legal publication please email: peter@connectcommunications.co.uk

Alan W Tom John West Catherine Heather
Robertson McEntegart (co-author Corr Thompson

is a senior is a solicitor with Elizabeth is principal iS 3 partner
associate with advocate Ahmad) is an soicitor, Legal with Brodies
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’ OPINION ‘

Stuart Munro

While the pilot scheme has encouraged some to believe that remote
summary trials can become the norm, serious questions remain to be
answered if basic rights are to be protected, as they must

t's funny how quickly things change. Six months
ago the news was all about Brexit; summer
meant heading to the sun; work meant
commuting, the office, the courts.

Then, in mid-March, our lives were turned
upside down. The initial hope that coronavirus
would be over in a few weeks has been replaced by a recognition
that we're in it for the long haul, with social distancing, local
lockdowns and further waves and spikes until a vaccine finally
comes to the rescue.

The pandemic has had an enormous effect on the justice system
and those who work in it. Scottish courts went into near-shutdown
for several weeks, the largest sheriff courts being reduced to
dealing with a handful of custodies each day.

Any society needs a functioning justice system. Thoughts
turned to how the courts could reopen, while observing social
distancing and shielding. The understandable priority was
High Court trials. But how can you accommodate 15 jurors (not
to mention everyone else) with social distancing? A proposal
to abolish juries temporarily rightly caused outcry, and was
abandoned. Instead, the solution presented was to spread the
jury around the courtroom; but the need to find somewhere
else for the jury to deliberate and for the public to watch the
proceedings meant three courtrooms being needed for every trial.
And the lockdown had caused a backlog in trials, which would
grow unless the courts could run the same number as before.
Something would have to give.

Scottish Courts & Tribunals Service realised that remote
hearings — where some or all participants are elsewhere -
could be part of the answer. It cautiously introduced Webex
videoconferencing for the Inner House, then the Outer House and
Court of Criminal Appeal. However, to free up enough space for
High Court business (to say nothing of sheriff and jury trials), there
would need to be a clearout of sheriff court business.

Against that background SCTS decided to pilot Webex for
summary trials. The first remote summary trial took place in
Inverness on 9 June, with a single accused, two police officers
giving evidence, and one Crown production. The sheriff was in
chambers; everyone else participated remotely. The technology
worked perfectly well, and the trial proceeded without incident.
The accused was acquitted. Further pilots have followed in
different courts.

But just as a swallow does not a summer make, so a handful
of pilot trials do not provide a basis for a fundamental redesign of
criminal courts. Many issues remain to be answered. For instance:
» Where should witnesses give evidence from? Is it appropriate
that they participate from home? How to guard against undue
influence? And if they have to come to the courthouse, is it not as
well putting them in the same room as the sheriff?

- What about the accused? Can they participate from home?
What if they record witness evidence? How can we tell they are
following the proceedings? How can they communicate with
their solicitor? Or should they also be at court, and in the
same room too?

+ How does the system cope with vulnerable witnesses or
accused? What if a participant doesn’t have wi-fi, or a suitable
laptop, iPad or phone? The system has to cater for everyone.

+ And what about volume? Most courts allocate six to 10 trials
per courtroom, on the assumption that most will resolve or be
adjourned, and only a handful will proceed. How would Webex
cope with callovers and last minute changes in priority?

Many of these challenges will be capable of being addressed.
Webex is a safe, secure, reliable and established technology.
Courts, like the rest of society,
must adapt to a changing world.
But any change has to be for the
better. Certain fundamentals -
effective participation, the right
to private communication with
a lawyer - are non-negotiable.
Summary cases can involve
very serious allegations; they
can lead to imprisonment, loss
of employment and family
breakdown.

Importantly, the context has
changed since early lockdown.
High Court trials are now using
remote juries — where the trial
takes place as normal, but the
jury is located outside the courtroom. That could mean each trial
only requiring one courtroom, thereby removing the threatened
takeover of the whole court estate, and freeing up courts for
business such as summary trials.

Webex will no doubt continue to play an important role in
our justice system. It may help with procedural, non-evidential
business. Remote trials may work in certain instances, such as
health and safety prosecutions. There may be greater scope
in other types of process, such as fatal accident inquiries or
commercial proofs. Ultimately, however, we must proceed with
caution. Maintaining a functioning justice system in a pandemic
must involve preserving fundamental rights, and that will require
careful planning, consultation and evaluation.. @

v

Stuart Munro, director, Livingstone Brown, Glasgow, and member
of the Law Society of Scotland’s Criminal Law Committee
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“New’, not “"young”

recently completed
my Diploma after
five years as a
mature student,
beginning when |
was 47.1 had never
really considered
subconscious age discrimination, though
as a gay male secretary when starting
my career in the late 1980s,
discrimination was not new to me.

In fact, | experienced the spectrum of
discrimination in the office environment,
not only against myself but due to race,
sex, sexuality and disability to name
but a few.

Over the years, there has been
considerable progress, including
legislation and increased awareness
of these issues. There also appears to
be more awareness in the public mind
of age discrimination against mature
people in the workplace. This does not
mean, of course, that there is not still
considerable work needed in all areas
to eliminate discrimination: witness the
recent racial discrimination that still
features daily in the headlines.

With this in mind, | have felt it
necessary to raise an issue on several
occasions with both my universities
regarding statements that are quite
common but as to which there appears
to be a lack of understanding of the
impact they have on mature students.
The comments are quite innocent and
run off the tongue easily, but | suggest
that, just like other comments about
sexuality, race, sex etc, they no longer
have a place in modern society.

You are now wondering what on
earth these could be. Surely you
have never made them? Well, you
might be surprised. The first instance |
experienced was when a senior lecturer

lawscot.org.uk

was discussing what the legal profession
was looking for in its graduates. The
phrase “what firms are looking for

in their young lawyers.." took me by
surprise, as | was sitting near the front
and whilst | was the oldest, there were
certainly other students in their 30s and
40s. Such statements have been quite
common over the years and | have made
a point of raising it privately with the
lecturer, or guest speaker, to make them
aware of how disappointing this can be
to a mature student.

On another occasion, a speaker said
they had thought about rejoining a
firm in their late 30s or early 40s after
teaching, but had decided they were
“past it”. Again, not only | but others
in the class felt excluded by this and
wondered whether it was worth all the
effort studying if this was the reality.
|, and other mature students | have met,
have considerable drive and ambition to
undertake university studies later in life
and it should be appreciated how these
off-the-cuff remarks can come across.

| write this in the hope that, just as
you would not now make references
to sex or race, references to age are
considered and adjusted. Robert Neil
Butler as early as 1969 coined the
phrase “ageism” and considered that it
could be either “casual or systematic”.
The above statements fall squarely
under the “casual” element.

An article | recently read referred at
one point to “young lawyers”, but also
later to “newly graduated” and “newly
qualified”. So, when you are going to
use the word “young” to refer to a group
of people who may not, actually, all be
"young", please consider the implications
and use a different expression.

A proud mature student

BOOK REVIEWS

Employment
Law in Scotland,
3rd edition

SAM MIDDLEMISS AND
MARGARET DOWNIE

PUBLISHER: BLOOMSBURY PROFESSIONAL
ISBN: 978-1526509628; PRICE: £85

At nearly 900 pages, this is a comprehensive overview
of employment law. Its timing is unfortunate because
of the disruption due to COVID-19 and presumably
temporary changes to Employment Tribunal practices.
It is anyone’s guess what Brexit will bring.

The authors cover the major bases of British
employment law, and its current place in the
respective legal frameworks of Scotland, and England
& Wales. They draw on a large body of case law.

A distinctive feature of Scottish Employment
Tribunal practice is that unlike south of the border,
witnesses give their evidence in person, as opposed
to by written statement, in almost all cases; and
witnesses who have still to give evidence are not
permitted to hear preceding evidence. The authors do
not make these distinctions clear. They also indicate
tribunal judgments are usually given on the final day
of the hearing. This is only in undefended cases.

An increasing number of cases at first instance are
heard by a legally qualified judge sitting alone. This
has undermined the concept of the industrial jury,
which underpinned the original tribunal system.

This book will prove a worthwhile addition to any
employment lawyer’s bookshelf, but needs to be
treated with caution on matters of procedure.

Steve Briggs, Beacon Workplace Law Ltd
For a fuller review see bit.ly/3icoFMM

The Curious Case
of Maggie Macbeth = -

STACEY MURRAY .
RED DOOR PRESS: £8.99; E-BOOK £2.99

“A gentle book, one to settle down

with after (another) fraught day of

homeworking and switch off" “
This month’s leisure selection is at

bit.ly/3icoFMM

SLAF Y T

The book review editor is David J Dickson

We return to home territory this month

to highlight Rob Marrs’ “Hints and tips for
trainees whilst being supervised remotely”.
Knowing the difficulties facing trainees,
who normally learn much by osmosis, and
their supervising solicitors, he provides 10
tips to encourage trainees to be proactive

in seeking things to do, obtaining support
and supervision — and, at number 1, setting
a pattern of communication. Wellbeing
features, too.

Supervisors will find a link to a page of e
tips for them as welll e . T ;
To find this blog, go to bit.ly/33vHrrJ - e ————
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Buy your way in

Public opinion in Ukraine has split over a Justice
Ministry scheme offering gift certificates for
“luxury cells” in the country’s less than congenial

remand centres.

Introduced in May, the “pay cells” offer
three meals a day, 24-hour security - and
a reduced risk of catching COVID-19. But

limited to those awaiting trial, and
still presumed innocent.
Certificates are only
valid for six months,
after which the
remand centre
gets to keep the
money. An incentive

to go out and offend, or just to turn yourself in?
Justice Minister Denys Malyuska, who claims the
initiative will fight corruption, has promoted the

service as a potential birthday present for officials

Rachel Wood

Rachel Wood joined the Law Society of Scotland
in May as Executive Director of Regulation

© Tell us about your
career to date?

| am a bit of poacher turned
gamekeeper, having worked

in big firms for over 25 years.
My career has been varied but
there have been consistent
strands in relation to risk,
quality assurance and change
management. | started as a
corporate solicitor and moved
into knowledge management at
McGrigors, then worked in risk
management there as well. For a
few years, | was Director of Risk
and Knowledge at HBJ Gateley
before returning to Pinsent
Masons, my most recent post.

©® What motivated you
to become a solicitor?
Accident! My first degree

was in history and my options
on graduating seemed to be
academia, teaching or law.

e
| thought law would be the
most challenging, applied for
the accelerated LLB and here
| still am.

© How have you found
joining the Society?

| don't think | would recommend
joining any organisation during
a global pandemic and full
lockdown! It has made it more
challenging to connect with
people and learn the ways of
working, but everyone has bent
over backwards to be helpful

k.

and politicians. Surely it wouldn’t work here...
Proceeds are supposed to be used to
improve conditions in regular cells. But

reaction has ranged from

§ "the best marketing tool in

the history of the Justice
Ministry”, to “circus”
and “laughing stock”.

tinyurl.com/
y2yr5wsh

and, with lockdown easing,

| have enjoyed some walking
meetings with colleagues.

Thank goodness we have today's
communications, but there's

no substitute for face-to-face
connection. And | do miss being
able to print and read documents
in hard copy!

O What do you see as the
key regulatory issues?

At the moment, the challenge

is maintaining high quality

client service and continuing
regulatory compliance during
remote working, furlough and
court closures - to which the
profession is rising admirably.
Longer term, the legal services
review is essential to allow the
Society to modernise regulation.

Go to bit.ly/3icoFMM
for the full interview

WORLD WIDE WEIRD

@ .

Getting the hump
tinyurl.com/y3gkv343
Prosecutors have claimed
they were unable to
act when a herd

of 80 camels

caused havoc in

the Russian region
of Astrakhan after
being released by a
pensioner who could
no longer keep them.

@

Bear faced
tinyurl.com/yxgzwbq9

Campaigners are attempting to prevent
Mexican authorities from trapping and
relocating a black bear in a wildlife
park that approached hikers and
appeared to pose for a selfie.

®

Rooster rap
bit.ly/33vWxSq

A Louisiana man, who
claims to be pastor
of a church called
Holy Fight Ministries,
is claiming in a
lawsuit that his
arrest for illegal
cockfighting was a
constitutional violation
of religious freedom.

TECH OF THE MONTH

Olio

i0S, Android - free
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goes to waste . —
every day. Olio is T e
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PRESIDENT

Amanda Millar

Technology has enabled many events to happen recently that would not otherwise
have - but is not a panacea when it comes to upholding justice and the rights of the
citizen, rights which globally are under increased threat due to the pandemic

... August and the staycation is in front
of me as | write, and behind as you
read. | hope you are all as safe and
well as possible in these ongoing
challenging times. | speak regularly

to people looking for a career in law
and always say one of its great joys is
that nothing stays the same and every
day is different. Now the whole of
society is getting a chance to see that in action, and not necessarily
in @ good way!

As a profession, we continue to show our resilience, flexibility,
and desire to deliver for our clients and make meaningful
contributions to civil society.

Technology has continued to be my constant companion
in my work as your President. | had the opportunity to attend
a world leaders’ round table of lawyers recently, and inputs from
colleagues in Asia and Latin America brought into sharp focus the
fact that there is much legal turmoil across the world at present,
impacting on the human and civil rights many of us here take
for granted. The changes we have experienced through global
pandemic necessity, and the resurgence of extreme views, show
us that we must not be complacent about our human rights and
the need to preserve the pillars of our profession that contribute
to the democratic and civil rights that we hold dear:

The independence of the rule of law, our responsibility as
solicitors to provide advice without fear or favour, the right to be tried
by a jury of your peers for the most serious offences, the right to
express a strong opinion that may disagree with that of others.

We should oppose hatred, discrimination and marginalisation,
but not debate. We must maintain our professional standards in the
interest of our hard-won reputations but in the greater interest of

society. As citizens, we have rights and responsibilities. As solicitors,

we have rights and responsibilities to ensure these are upheld for
all through ethical, professional advice and appropriate challenge.
We contribute to supporting business, relationships and individuals
in good times and bad. We prosecute, defend, challenge, protect,
develop, regulate, secure and sustain.

Technology, while incredibly helpful and positive in so
many fields, is not the panacea for everything that is currently
challenging. In many areas there is work still to do - as the results
of our survey on the virtual custody courts pilot showed.

Society needs our profession to remain viable to continue
this work.

8 / August 2020

Virtual activity
It was with great joy and hope that | launched our first virtual
summer school to people from a diverse range of backgrounds with
an interest in the law, which allowed us to open up the opportunity
to many more participants and had more than 70 attendees — more
than three times as many, and from a wider range of locations, than
we can normally accommodate at the in-person events.

| also participated in a panel session with my
#oneprofessionmanyjourneys fellow role models, hearing their
inspiring stories and running out of time to answer the myriad
questions from the very engaged students first thing on a Monday!

Our High Street and Sole
Practitioners Conference took
place towards the end of July,
again entirely remotely, and with
the highest-ever attendance
of close to 200 participants.
Wonderful to be able to engage
with so many members and
share knowledge from a wide
variety of speakers in the
interests of continuing to support
members in a range of ways
in these most unusual of times.

For our in-house colleagues,
we launched the nominations
for the now annual Rising Star
award. | am fascinated to see this
year's nominations and | know
our in-house sector will have
risen to their own challenges of client service and development.
More information can be found on p 40 and on our website.

On a sad note, | was shocked by the sudden death in late July
of Sheriff Richard Davidson, who | had the opportunity to appear
before in Dundee, Fort William and in hospital. He was always
forthright, and my abiding memory of him was that he took a
person-centred approach to cases involving those with mental
illness, before it was established as “the right thing to do".
An attitude which should inspire.

Stay safe.@

g

Amanda Millar is President of the Law Society of Scotland -
President@lawscot.org.uk Twitter: @amanda_millar



People on the move

Thorntons Law LLP (Lto r): Michaela Dougan, Lauren Fettes, Joanne Clancy, Rachel High, Rachel Anderson and Neil Falconer

ABERDEIN CONSIDINE,
Aberdeen and
elsewhere,

has appointed
Nicola Gray

as a partner in

the Employment
Law team, working
primarily in Aberdeen and
Aberdeenshire.

She joins from MACKINNONS,
where she led employment
services.

ADDLESHAW GODDARD,
Edinburgh, Glasgow, Aberdeen
and internationally, has appointed
David Kirchin, head of the
corporate team in Scotland, as its
new head of Scotland. He will also
sit on the board of the company.

He succeeds Malcolm McPherson,

who has retired as a partner but
will remain with the business as a
consultant.

BELLWETHER
GREEN,
Edinburgh

and Glasgow,

has appointed
Caroline Clark as
a consultant to its
Litigation and Regulation team.

BLACKADDERS,

Dundee and

elsewhere,

has appointed -
Peter Duff of its 5— _
Glasgow office as ' ¥ 4
chairman, following

the retirement of partner

Scott Williamson, who

will continue as a consultant.

Johnston Clark
has also been
re-elected for the
seventh time as
managing partner,
a position he has
held since 2000.

BRODIES LLP, Edinburgh,
Glasgow, Aberdeen
and Dingwall,

=
has appointed h‘k
private client .
lawyer Lisa Law, lt-:b
an accredited i
specialist in

incapacity and
mental disability

law, as a director,
and Sarah Lilley,

an accredited
specialist in

child law, as a senior
associate. Both will be based in
Dingwall and join from INNES &
MACKAY.

DENTONS, Edinburgh, Glasgow,
Aberdeen and globally, is to close
its Aberdeen and Watford offices,
with lawyers and staff in these
locations working from home
permanently. The Edinburgh

and Milton Keynes offices will

be available to those staff now
working from home permanently.

JONES WHYTE LLP, Glasgow,
announces the promotion of
family lawyer Amerdeep Dhami to
associate, personal injury solicitor
Nicola Waters to associate, and
Matthew McCabe, head of the
Industrial Deafness Department,
to senior solicitor.

KIPPEN CAMPBELL LLP, Perth,

is delighted to announce the
appointment of senior associate
Jacqueline Jane Dow as a partner
with effect from 1 August 2020.
She will assume responsibility for
the running of the firm’s Private
Client department.

LEVY & McRAE SOLICITORS LLP,
Glasgow, has announced the
appointment of Carol Gammie
as an associate. She joins the
firm after having worked as a
legal consultant with the OFFICE
OF THE PROSECUTOR OF THE
UNITED NATIONS in The Hague.
She is also a commissioner with
the Scottish Criminal Cases Review
Commission.

MORTON FRASER LLP, Edinburgh
has announced a total of 17
promotions across the practice, all
with effect from 1July 2020.

Mimi Stewart has been made a
legal director in the Construction
team, and also in that team,
Caroline Earnshaw and Julie
Scott-Gilroy become senior
associates, as does Lauren Hart
(Banking & Fin