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Introduction

The Law Society of Scotland is the professional body for over 12,000 Scottish solicitors.

We are a regulator that sets and enforces standards for the solicitor profession which helps people in need
and supports business in Scotland, the UK and overseas. We support solicitors and drive change to ensure
Scotland has a strong, successful and diverse legal profession. We represent our members and wider
society when speaking out on human rights and the rule of law. We also seek to influence changes to
legislation and the operation of our justice system as part of our work towards a fairer and more just
society.

Our Charity Law sub-committee welcomes the opportunity to consider and respond to the OSCR
consultation: Consultation on our ‘Meeting the Charity Test guidance’ updates.® The sub-committee has
the following comments to put forward for consideration.

1 https://www.oscr.org.uk/news/consultation-on-our-meeting-the-charity-test-guidance-updates/



Consultation Questions

1. Are you responding as a:

- :
Charity trustee

a Charity volunteer
Charity employee
Professional advisor
Member of the public

Other (please specify)

Law Society of Scotland

2. Do you understand the highlighted paragraphs of the public benefit section of the
guidance?

s
Yes

~
No

Don't know / unsure
Is there anything additional that might help you better understand OSCR’s approach?

See our response to question 4 below.

3. Do you understand the highlighted paragraphs in the private benefit section of
the guidance?

)
Yes

~
No

Don't know / unsure



Is there anything additional that might help you better understand OSCR’s approach?

It would be helpful if the revised narrative for the historic mill example were expanded slightly to clarify that
the mill is already open to the public in its unrestored state (as implied by the reference to the public’s
continued access to the property). A possible wording is suggested on a Word version of the Meeting the
Charity Test Consultation Draft? which is attached as an Annex to this response. Alternatively, if the
intended scenario is that the mill is only to be opened to the public after restoration, that should be made
clear.

4. Overall, do you agree with the proposed changes?
Yes
No
Don't know / unsure

Do you have any other comments?

We welcome this consultation, and the proposal to review and update the ‘Meeting the Charity Test’
guidance. The following comments concentrate on the proposed changes to the public benefit section of
the guidance:

1. We have various concerns about these proposed changes prompted by the New Lanark appeal.®
Because the case arose from very specific factual circumstances we think it may be difficult to draw
general conclusions from it which are of real value for the guidance. We explain our concerns below,
and as a basis for discussion have suggested some adjustments to what is proposed, as shown on the
Word version of the Consultation Draft attached as an Annex to this response.

2. Although the New Lanark appeal is significant as the first case on the charity test to reach the Court of
Session, the Inner House held that the decisions of the Upper Tribunal were in accordance with
OSCR’s guidance, both in Meeting the Charity Test (2018) and in the Charities and Trading Guide
(2018). There may be an argument, therefore, for letting well alone and making no changes to either
guidance publication. We wonder if this option has been fully considered.

3. If changes are to be made, we would suggest that they be made to both sets of guidance. The
opportunity could then be taken to ensure that the two publications are fully complementary. Looked at
in the light of the New Lanark case, the coverage of incidental activity in Meeting the Charity Test (see
pp 5 and 6 of the Consultation Draft) and the material on types of charity trading in Section 1 of the
Charities and Trading Guide seem to us to require much closer integration and cross-referencing than
at present.

2 https://www.oscr.org.uk/media/4150/2021-03-23-meet-the-charity-test-updated-public-and-private-benefit-sections-final. pdf
3[2021] CSIH7



4. We would also expect any changes to the guidance to reflect the main thrust of the Inner House’s
decision, i.e., that in certain factual situations, which are likely to be rare, extensive trading activities
may further an organisation’s charitable purposes and thereby contribute to the organisation’s provision
of public benefit overall. As it is, the new material proposed for Meeting the Charity Test appears to us
to rely too heavily on elements of the Inner House’s opinion which were not central to the main decision
and were not fully explored by the court. One possibility might be to include full coverage of the appeal
in a revised version of the Charities and Trading Guide (rather than in Meeting the Charity Test), where
it might be thought to fit naturally as a case concerned with trading subsidiaries, albeit untypical ones.

5. If changes are to be made to Meeting the Charity Test, we suggest that as well as including reference
to the main thrust of the Inner House’s decision any new material should be drafted cautiously when
drawing on aspects of the Inner House’s opinion which were not central to the decision. In particular,
the three numbered statements included in the Legal Note on page 3 of the Consultation Draft (drawn
from [2021] CSIH 7 [13]), while they represent ‘core propositions’ agreed between the parties and
accepted as such by the court, were not examined in any detail because disposal of the appeal did not
require it.* We think these propositions will have to be adapted significantly to provide material which is
consistent with other aspects of the guidance. Our adjustments shown in the Annex, as explained in
our remaining comments, are made with these considerations in mind.

6. Consultation Draft, p 2: In our view the proposition that there is a ‘materiality’ requirement inherent in
the public benefit component of the charity test (see [2021] CSIH 7 [13]) holds good as a general
statement. Although agreed by the parties in the specific context of assessing public benefit in a
situation where an organisation pursues some activities which further its charitable purposes and
others which do not, we think it would be artificial to treat the requirement as confined to that situation.
There must be many scenarios (where there is no question of trading or other activities which do not
further an organisation’s charitable purposes) in which activity which does notionally advance an
organisation’s charitable purposes is simply too trivial to provide public benefit at a sufficient level of
materiality. As an example, a small-scale organisation whose sole activity was laying on occasional
public demonstrations of making ice cream (where there was no wider heritage or educational context)
might be said to be furthering the charitable purpose of advancing education, but not to be providing
public benefit at the minimum level required. If this is correct in principle, the statement in the guidance
that ‘there is no specific level of benefit that a charity must provide’ needs to be qualified. By the same
token, the flag heading on p 5, ‘NO MINIMUM LEVEL’, also needs to be adjusted.

7. Consultation Draft, p 3: We suggest that the proposed new text might be better placed under the
heading, ‘How does the benefit link to the charitable purposes?’, on p 5. The main focus of the
New Lanark case is on the question of whether and in what circumstances trading activities can be
treated as advancing an organisation’s charitable purposes (and so as contributing to the organisation’s
provision of public benefit), rather than on the nature of public benefit in general.

8. Consultation Draft, p 3, n 1 Legal Note - Materiality: We suggest that it might be safest to drop the
substance of this note altogether. As mentioned, these propositions were not considered in detail by
the Inner House and may be misleading if not fully explained and placed in context. That might best be
done in a discussion of the case of the kind already suggested for a revised version of the Charities

4 See [2021] CSIH 7 [23]



10.

11.

12.

and Trading Guide. The problem as we see it is that these propositions are incomplete as they stand:
they make no reference to the duty of an organisation which has charitable purposes only to act within
those purposes. This duty is mentioned in Meeting the Charity Test (see Consultation Draft, p 5), where
the implication is that activities which do not further an organisation’s charitable purposes directly must
be no more than incidental. This is a distinct issue from whether the organisation provides public
benefit overall. The question in the present context is whether commercial activities intended to raise
funds for an organisation, but which do not directly advance its charitable purposes (as in the New
Lanark scenario), must be limited to the incidental. The question is not addressed directly in either
Meeting the Charity Test or the Charities and Trading Guide and perhaps should be. It did not have to
be addressed in the New Lanark appeal, but we do not read the Inner House’s or Upper Tribunal's
decisions as challenging the basic proposition implied in Meeting the Charity Test that activity which
does not directly advance an organisation’s charitable purposes, whether commercial or otherwise,
must be restricted to the incidental.

It is not just a question, therefore, of balancing the activities which further an organisation’s charitable
purposes (and in doing so provide public benefit) against those which do not and ensuring that those
which further the charitable purposes predominate. Activities which further the charitable purposes
might predominate in the balance, yet those which do not might be more than incidental. It seems to us,
therefore, that for consistency with the existing guidance in Meeting the Charity Test the new material
must refer to the restriction to the incidental of activities which do not advance an organisation’s
charitable purposes, as well as to the requirement of predominance for the activities which do advance
the purposes. In our view, the problem with quoting these three agreed propositions of the parties in
full, without further discussion or explanation, is that they skate over a key issue and may be
misleading.

It can be added that the Christmas card example appears to us to belong more naturally in guidance on
trading subsidiaries generally, i.e. in the Charities and Trading Guide. The example describes a
standard trading subsidiary which has no aspirations to charitable status and including it here might be
a source of confusion.

Consultation Draft, p 6: The adjusted text we have proposed for discussion takes the above
considerations into account.

Consultation Draft, p 7: We think the reference here should be to an ‘organisation’ rather than a ‘charity’
on the basis that the entity being considered may or may not be accepted as a charity, depending on
the result of OSCR’s assessment.




5. Do you think the changes will have an impact (positive or negative) on any of the
protected characteristic groups?

Age
Disability

Gender
reassignment

Marriage and civil
partnership

Pregnancy and
maternity

Race
Religion or belief

Sexual orientation

Positive

- -
Age Positive

~

Disability Positive

Gender reassignment Positive

Marriage and civil partnership Positive

Pregnancy and maternity Positive

Race Positive
Religion or belief Positive

Sexual orientation Positive

How do you think the changes will have an impact?

Age Negative
Disability Negative

Gender reassignment

Marriage and civil partnership

Pregnancy and maternity

Race Negative
Religion or belief Negative

Sexual orientation Negative

We do not think that the proposed changes would have any special impact on any of the protected

characteristic groups.

6. Do you agree to your response being made available to the public?

)
Yes

No, not at all - your response will be treated as confidential

For further information, please contact:

Jennifer Paton
External Relations

Law Society of Scotland

DD: 0131 476 8136

JenniferPaton@lawscot.org.uk



Annex A

Meeting the Charity Test

Guidance for applicants and existing charities

Scottish Charity Regulator
Consultation Draft: 23 March 2021

[with suggested tracked changes]




Public benefit
Summary
To pass the charity test an organisation must:

have only charitable purposes, and
- have activities which provide public benefit in Scotland or elsewhere.

To see whether an organisation provides public benefit or (in the case of applicants)
intends to provide public benefit, we look at what it does or plans to do to achieve its
charitable purposes. Having charitable purposes will not on its own mean that the charity
test is met; an organisation’s activity must also provide public benefit.

Full Detail

What is public benefit?

In general, public benefit is the way that a charity makes a positive difference to the public.
Not everything that is of benefit to the public will be charitable. Public benefit in a
charitable sense is only provided by activities which are undertaken to advance an

organisation’s charitable purposes.

Charities can provide public benefit in many different ways and in differing amounts.

Some benefits are easy to understand and measure. If your organisation sets out to help
people with a certain type of disease, it is easy to point to the benefit its activities provide in
relieving sufferers’ symptoms or in curing them. It is more difficult to measure the benefits
of other types of charities, for example, a society preserving a part of our heritage, but that
does not mean that there is no benefit.

Sometimes there is benefit to the public as a whole from a charity’s activities as well as to
the people they are directly meant for. An example would be activities that promote literacy
and health awareness among women in developing countries. As well as directly
benefiting the women concerned, there is indirect benefit to the public in those societies by
improving public health, especially in children.

There is a ‘materiality’ requirement inherent in the charity test, in the sense that there is a
minimum level below which any public benefit provided or to be provided would be
insufficient to meet the test.> Subject to that requirement, there is no specific level of benefit
that a charity must provide; many charities operate on a small scale or in small communities
but are still able to show that they do provide public benefit.

5 See OSCR v New Lanark Hotels Limited and New Lanark Trading Limited [2021] CSIH 7] [13] 2021csih07.pdf (scotcourts.gov.uk). In this
case certain aspects of the assessment of public benefit in the charity test were considered by the Court of Session in an appeal by OSCR
against decisions of the Upper Tribunal.



https://www.oscr.org.uk/charities/guidance/glossary-of-terms#CharitablePurposes

When considering if a charity provides public benefit, the activities of the charity need to be
looked at as a whole.



An organisation must actively provide benefit or (in the case of applicants) intend to
provide it. In general, if a charity does nothing for a prolonged period, it is unlikely to be
providing public benefit, and this may result in it failing the charity test. There are some
exceptions where this principle does not apply. We call these ‘inactive charities’.

Inactive charities

One type of inactive charity is where a charity is set up to act if a particular event occurs in
the future, and where public benefit is provided because the charity is there ‘just in case’.

For example:



https://www.oscr.org.uk/charities/guidance/glossary-of-terms#Charity
https://www.oscr.org.uk/charities/guidance/glossary-of-terms#CharityTest

a charity is set up to relieve the needs of those who might be made homeless by
flooding in a flood-prone area of Scotland — there may be no floods and therefore
no activity for several years, but the existence of the charity allows prompt relief
should a flood occur.

Another type of inactive charity is a ‘legacy’ charity:

where one charity is replaced or taken over by another, the charity which has been
taken over continues purely to receive legacies and pass them to the new charity —
there may be long periods where no money is received or transferred, but the
‘legacy’ charity provides benefit by making sure that donations reach the right
destination.

Where a legacy charity remains on the Register, it will still need to meet all the
requirements of being a charity. In particular it must:

meet the charity test
have charity trustees who comply with all the charity trustee duties

comply with annual monitoring: preparing and submitting accounts, trustees’ annual
report and the Online annual return.

The legacy charity should consider if its governing document needs to be changed. The
purposes and powers of the old charity will reflect what it was originally set up to achieve —
for instance they may not cover transferring legacy funds to the new charity, and may need
to be changed. Other aspects of the governing document may also need to be amended if
they no longer fit the new role of the legacy charity, for example the provisions about
membership and the holding of meetings.

To make changes to the charity’s purposes you will need our prior consent. Other
changes should be made in line with the requirements of your charity’s current governing
document and then notified to OSCR. See our guidance on changing charitable
purposes for more information.

What is benefit?

The ‘benefit’ that charities provide can take many different forms. Some benefits may be
clear and measurable. For example, where a charity relieves a person’s sickness or
financial hardship, any improvements in the person’s health or financial circumstances can
be measured. These benefits could be described as ‘tangible’.


http://www.oscr.org.uk/charities/guidance/glossary-of-terms#Consent
http://www.oscr.org.uk/charities/managing-your-charity/making-changes-to-your-charity/amending-your-charitys-purposes
http://www.oscr.org.uk/charities/managing-your-charity/making-changes-to-your-charity/amending-your-charitys-purposes
http://www.oscr.org.uk/charities/managing-your-charity/making-changes-to-your-charity/amending-your-charitys-purposes

On the other hand, ‘intangible’ benefits may be more difficult to measure, but should still
be identifiable. These can include the benefits of education or religion, or promoting
appreciation of historic buildings. Both tangible and intangible benefits are taken into
account when we assess public benefit.

What does public mean?

The ‘public’ part of public benefit doesn’t necessarily refer to the general public as a whole.
Some charities will potentially benefit everyone in a community. For example, a charity,
which has recreational purposes where activities are open to all. However, most charities
will have limits on who they benefit, and some charities will only benefit a small number of
people.

How many people a charity benefits and who they are will depend on the charitable
purposes set out in the governing document: most charities are established to benefit a
particular group. For example, many charities benefit children in general, while others are
established to benefit children of a certain age or those with specific needs.

Materiality requirement

CLEARLY NO MINIMUM LINK TO ACTUAL AND
DESCRIBED LEVEL PURPOSES INTENDED

PUBLIC BENEFIT

How does the benefit link to charitable purposes?

Generally, to be taken into account in the assessment of public benefit, an organisation’s
activities must be clearly intended to advance its charitable purposes.

Where an organisation carries out some activity that is not directly related to or connected
with its purposes, any benefit from that activity will not be taken into account in our
assessment of public benefit. However, if the activity is genuinely incidental (a by-product
of its main activities), then it will not be a problem in terms of the public benefit requirement
or the organisation’s duty to act within its charitable purposes.

For example, a community theatre group with the purpose to advance the arts also
collects cash donations for a local hospice in the intervals of its shows. This activity clearly



doesn’t advance the arts, but does not adversely affect the overall picture of the group’s
public benefit.

The question of whether activity is genuinely incidental can arise in the context of
commercial activity undertaken by an organisation which generates income for the
organisation. In certain circumstances, which are likely to be rare, extensive
commercial activities may directly further an organisation’s charitable purposes and in
doing so contribute to the organisation’s provision of public benefit overall®. In that
case, the guestion of whether the commercial activities are incidental only does not
arise.

More usually, however, commercial activities undertaken to generate income for an
organisation do not directly further the organisation’s charitable purposes. The
question then arises whether these activities are incidental only to the activities
undertaken by the organisation which do further its charitable purposes (and thereby
contribute to the organisation’s provision of public benefit overall). If the organisation is

to meet the charity test, then on an assessment of the organisation’s activities as a
whole, the activities which further the organisation’s charitable purposes must
predominate, and must together provide public benefit which meets the materiality
requirement, while the commercial activities must be no more than incidental.

If charity trustees feel that their charity’s activities no longer reflect the purposes in its
governing document, then they might decide to seek our consent to change the
charitable purposes. It is good practice to review a charity’s governing document on a
regular basis to make sure that it is still accurate and relevant for the charity.

How does a charity demonstrate that it provides public benefit?

This is a key part of being a charity. Charities must describe the work that they do, and
their achievements, in their Trustees Annual Report. This information allows the public to
see how much public benefit arises from a charity’s activities; it is also important because
it requires all charity trustees to review their purposes, activities and achievements
annually.

Our Guidance on the individual charitable purposes has more information on what
activities may provide public benefit in the advancement of each purpose.

How do we assess public benefit?

5 See OSCR v New Lanark Hotels Limited and New Lanark Trading Limited [2021] CSIH 7] 2021csih07.pdf (scotcourts.qov.uk). For a full
discussion of the case and generally of commercial activity undertaken by or for the benefit of charities, see Charities and Trading Guide

(2018).




To be on the Scottish Charity Register, an organisation must have only charitable
purposes and provide public benefit.

In terms of the 2005 Act, to decide whether an organisation provides public benefit or (in

the case of applicants) intends to provide public benefit, the following elements must be
considered:

The comparison between the benefit to the public from an organisation’s activities; and

o any disbenefit (which is interpreted as detriment or harm) to the public from the
organisation’s activities

o any private benefit (benefit to anyone other than the benefit they receive as a
member of the public).

The other factor that we must take into account in reaching a decision on public benefit
is whether any condition an organisation imposes on obtaining the benefit it provides is

unduly restrictive. This includes fees and charges. See undue restrictions for more
information.



While considering these factors, we make a judgement on the whole picture of public
benefit in the organisation being looked at. We do this based on all the facts and

circumstances applying to the organisation, including the balance between activity that
furthers the eh-a+rity’s—organisation’s charitable purposes and any other activity.

Other information

Fundraising Guidance



http://www.oscr.org.uk/charities/managing-your-charity/fundraising

Private benefit

Summary
When we decide if an organisation provides public benefit, we must look at:

whether anyone benefits from the organisation as a private individual other than as a
member of the public (this is private benefit)
how this private benefit compares to any public benefit the organisation provides.

If it appears that the organisation has been set up wholly or mostly for the private benefit of
an individual or group of people, it is unlikely that it will pass the charity test.

Full Detail
What do we mean by private benefit?

Individuals can, do, and should benefit from the activities of charities. However, where
individuals, other than as a member of the public, benefit from a charity’s activities, we will
regard this as private benefit.

The fact that some private benefit exists does not on its own mean that an organisation will
fail the charity test. We look at the private benefit in the context of the whole benefit the
organisation provides, or (in the case of applicants) intends to provide in pursuit of its
purposes.

To pass the charity test any private benefit must be incidental to the organisation’s
activities that advance its purposes:

Incidental means that the private benefit is a necessary result or by-product of the
organisation’s activities.

We must make a judgement on the balance between the private benefit and the public
benefit resulting from the activities of an organisation. If the private benefit is not
Incidental to the activities in pursuit of the organisation’s purposes, then we need to
consider whether the charity is being set up or run for the private benefit of individuals.

For example, a heritage charity plans to use its funds to restore a historic mill belonging to
a private individual_but open to the public. The owner will benefit from the value added to
his property from this activity. We would need to consider the balance between the
private benefit to the owner of the property and the public benefit from the public’s
continued access to the property




and use for charitable purposes. Where the private benefit appears to be the real purpose
rather than being incidental, the organisation may fail the charity test.

In this case, we would look for reassurances that firm arrangements were in place to make
sure that the private benefit to the owner is removed or minimised. Examples of this would
be a firm undertaking to transfer ownership to the charity or for it to take a long-term lease
of the property.

What is incidental private benefit?

Private benefit is incidental when it is a by-product of the provision of benefit in pursuit of
a charity’s purpose and not a purpose of the charity itself.

A common example of incidental private benefit is a charity with paid staff. There is
private benefit to the staff, but if the charity cannot operate on a purely voluntary basis,
then paying suitable staff at a reasonable rate is necessary to the pursuit of its purposes.

In some cases, it will not be clear that paying a salary or providing some other benefit to a
particular person is necessary to let the charity achieve its aims. In those cases, we need
to consider if the private benefit is incidental or whether the charity has been set up for
the benefit of that person.

Where a charity has members, and the members get particular benefits from the charity,
we need to be satisfied that those benefits are incidental to the purpose of the charity.
Benefits that are trivial or of little value will usually be considered as incidental.

Members of a charity can also be the main people who benefit from its activities (for
example Girl Guides, Scouts or similar groups). Where a charity directs benefit at its
membership, we need to consider how far there is public access to that membership. Any
criteria for membership must be justifiable and reasonable bearing in mind the charity’s
purposes. If a charity exists primarily to benefit its members and it has a closed or unduly
restricted membership, then its ability to provide public benefit will be in doubt.

For example, a professional body that provides training and improves the standards and
status of their profession, will benefit its membership. If the organisation can demonstrate
that the focus of its activities is towards the indirect benefit to the public through the

maintenance of high professional standards and practice, then the private benefit to the
members may be regarded as incidental.



When is private benefit not incidental?

One example is where the main beneficiaries of a charity are its members, and all the
members are also charity trustees (and there are no other potential members or
beneficiaries). The charity then exists for self-interest or private benefit only and not public
benefit.

We have patrticular concerns where the charity trustees of a charity are the people
benefiting from it as private individuals, or where those benefiting most are people
connected with the charity trustees such as family members or companies in which the
trustees have an interest.

In any case where a charity trustee is remunerated for services provided to the charity
(including an honorarium), the other charity trustees must make sure that the remuneration
conditions set out in the 2005 Act are met.

How we make our decision

We make a judgement on the whole picture of public benefit in the organisation being
looked at, including:

the balance of public benefit and private benefit
the balance of public benefit and disbenefit
whether any condition on accessing the benefit is unduly restrictive.

We do this based on all the facts and circumstances applying to the organisation.

Case studies

10



Case 1: an organisation’s private benefit to its founders clearly outweighed its
proposed public benefit

Summary:

We received an application to become a charity from an organisation which intended to
provide counselling services. The organisation had three co-founders (prospective charity
trustees); one would be employed as the Chief Executive and the other two as paid
counsellors.

Considerations:

We acknowledged that it might well be necessary to employ individuals in salaried
positions but queried with the applicant why they thought that they were the most suitable
people for the positions. The three co-founders alone made the decision to appoint
themselves as ‘Executive Directors’, and drew up a draft governing document which
permitted only the Executive Directors to be paid. It was not clear if the co-founders had
specialist skills and experience which would justify their direct recruitment, or if they had
considered carrying out a fair and open recruitment process to identify the most suitable
candidates for the positions.

Outcome:
The applicants were unable to give us a satisfactory explanation as to why they were best
people for the jobs. Taking everything into account, we concluded that this level of private

benefit to the co-founders was not incidental and that the private benefit outweighed the
benefit to the public. The application to become a charity was refused.

Case 2: an organisation’s private benefit was unnecessary

Summary:

A commercial company intended to set up a charity to undertake some of its activities,
which it had identified as being potentially charitable. The proposed charity would pay a
regular fee to the non-charitable company for administration and back office services.

Considerations:

The applicant could not provide evidence that provision of those services by the company
represented the best value option to the proposed charity or that any other options had
been considered. The charity could have carried out its own administration and back office

services, or it could have outsourced those activities to another provider following a tender
process or other assessment of value.

11



Outcome:
We concluded that the proposed remuneration of the connected company was not

incidental because it was not necessary, as there were reasonable alternatives available.

We refused the application to become a charity as any potential public benefit was
outweighed by this private benefit.

Case 3: an organisation wanted to raise funds for a sole individual

Summary:
A fundraising organisation had been set up to raise money to pay for an individual’'s

medical treatment for a rare condition. The treatment was only available overseas
and was very expensive.

Considerations:

The organisation had the charitable purpose of advancing health in their governing
document and so met this part of the charity test. However, the organisation made it
clear from the outset that the sole beneficiary was one individual and following the
end of the treatment the organisation would be closed down.

Outcome:
The application to become a charity was refused, as there was clear private benefit
that was not incidental.

We frequently see applications of this type and generally have no option but to
refuse them. Individuals and organisations wishing to raise money to help fund

medical treatment and expenses for a specific person can do so without being a
charity.

12




Glossary

Terms Explanation
Assets This means everything a charity owns: money, equipment, property, including heritable property
(such as land, buildings, and rights attached to it).
Beneficiaries These are the people your charity is set up to help, those who benefit from what you do.
Charitable These are the 16 charitable purposes set out in section 7(2) of the 2005 Act.
Purposes
Charity An organisation is not a charity in Scotland unless it is entered in the Scottish Charity Reqister.
Charity Test This is the test set out under the Charities and Trustee Investment (Scotland) Act 2005, which
determines whether an organisation can be a charity.
The charity test has two main elements:
1. an organisation has to show that it has only charitable purposes and
2. that it provides public benefit in achieving those purposes.
This is set out in sections 7 and 8 of the 2005 Act.
Charity Trustee | ‘Charity trustees’ are defined in section 106 of the 2005 Act as people having the general control

and management of the administration of a charity. Charity Trustees can also sometimes be known
as committee members, directors or board members.

13


http://www.legislation.gov.uk/asp/2005/10/section/7
http://www.oscr.org.uk/charities/search-scottish-charity-register
http://www.legislation.gov.uk/asp/2005/10/contents
http://www.legislation.gov.uk/asp/2005/10/part/1/chapter/2/crossheading/the-charity-test
http://www.legislation.gov.uk/asp/2005/10/section/106

Consent Section 16 of the 2005 Act says that you must seek consent before making any of the changes
listed below. You need to ask for our consent at least 6 weeks (42 days) before you plan to
implement the proposed change.

Changes that need our consent are:

changing the name of the charity

winding up the charity

amending the objects or purposes of the charity

amalgamating the charity with another body

changing the charity's legal form

applying to the court to change purposes, amalgamate or wind-up.
For more information, see Making Changes to Your Charity.

Disbenefit This is the opposite of benefit and is equivalent to detriment or harm. This is set out in section 8 (2)
(ii) of the 2005 Act.

Governing A governing document (or constitution) is the document (or set of documents) that sets up an

Document organisation and says what its purposes are. It will usually deal with other matters, including who will
manage and control the organisation, what its powers are, what it can do with the organisation's
money and other assets, and membership of the organisation. For more information, see our FAQs.
This is defined in section 106 of the 2005 Act.

Legal Form Charities can take a number of legal forms. The legal form is the structure or entity, which then

becomes a charity. The most common legal forms for charities are:
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Unincorporated associations

Companies

Scottish Charitable Incorporated Organisations (SCIO), and
Trusts.

Ministerial
direction or
control

This is where a governing document gives Scottish or UK Ministers the power to direct or otherwise
control an organisation’s activities. This is set out in section 7 (4) (b) of the 2005 Act.

Private Benefit

This is where benefit is provided to members of the organisation or other individuals not as a
member of the public. This is set out in Section 8 (2) (a) (i) of the 2005 Act.

Property

By 'property’ we mean all property and assets (money and other assets) belonging to a charity,
including heritable property (such as land and buildings and rights attached to it).

Public Benefit

This is the way a charity makes a positive difference to the public through the activities it carries out
when advancing its charitable purposes. This is set out in Section 8 of the 2005 Act.

Remuneration

Remuneration in the 2005 Act means any payment or benefit in kind. Sections 67 and 68 of the
2005 Act states that a charity trustee must not be remunerated for services provided to the charity
(including services provided in the capacity as a charity trustee or under a contract of employment)
from a charity’s funds unless certain conditions are met. For more information, see our Trustee
Remuneration guide.

The 2005 Act

This means the Charities and Trustee Investment (Scotland) Act 2005, the primary piece of
charity law in Scotland.
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Scottish Charity
Register

This means the register of all Scottish charities kept by OSCR. For more information, see the
Scottish Charity Reqgister.

Scottish Charity
Regulator

We are the independent regulator and registrar for over 23,500 Scottish charities, established by the
2005 Act. For more information, see About OSCR.

Trustees’
Annual Report

The Trustees’ Annual Report is the description within the charity’s accounts that supports the
financial information. It must contain certain information about the charity, including details of the
governing document and the main activities the charity has undertaken and its achievements in that
financial year.

Undue This is a restriction (that cannot be justified) on who can access the benefit provided. This is set out
Restriction in Section 8 (2) (b) of the 2005 Act.
wind up To wind up or dissolve a charity means that the charity ceases to exist. To do this you must first get

our consent. For more information, see Making Changes to Your Charity. This is set out in Section
16 of the 2005 Act.
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