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INTRODUCTION - PAST, PRESENT AND FUTURE 
 
Historically, the notary public in Scotland has performed an important function in the 
legal life of the country.  From the 13th Century, the notary developed distinct from 
the lawyers branch of the profession but in comparatively recent times these 
functions have enjoyed a resurgence.  The influence of the Civil or Roman Law on 
Scotland is clear in this separate development of the notary public in Scotland.  In 
many other jurisdictions the distinction remains today.  In England, for example, the 
profession of notary remains separate from that of Solicitor and although many 
notaries in England are also Solicitors not all are, and there are firms comprising 
notaries only.  
 
In Scotland, the historical importance and functions of the notary have been well 
documented.* Following the Law Agents (Scotland) Amendment Act 1896 which 
provided that only enrolled Law Agents could become notaries and the 
Conveyancing (Scotland) Act 1924 which extended notarial execution to solicitors 
(Law Agents) and others, the importance of notaries declined until recently, but 
changes in the law and increased international activity have breathed new life into 
the notary profession. 
 
Today, the responsibility for admission and registration of notaries lies with the 
Council of the Law Society of Scotland under the Solicitors (Scotland) Act 1980 and 
the  Law Reform (Miscellaneous Provisions) (Scotland) Act 1990. Education, 
Training and Admission A petition to the Court of Session for admission as a solicitor 
can include an application for admission as a notary public and, in practice, usually 
does.  Since November 2007 only solicitors/notaries in possession of a practising 
certificate can act as notaries in Scotland: Legal Profession and Legal Aid (Scotland) 
Act 2007 Section 62.   
 
Some of the traditional functions of a notary have continued throughout the centuries 
but reforms such as the Affidavit Divorce Procedure and Feudal Reform legislation 
have extended the work of Notaries.  
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To help develop the recognition of work of notaries in the United Kingdom and 
Ireland, the, the United Kingdom and Ireland Notarial Forum was established in 
1992.  This comprises the English Notaries’ Society; the Society of Scrivener 
Notaries (representing Scriveners notaries in London), the College of Notaries of 
Northern Ireland; the Faculty of Notaries of Ireland and the Law Society of Scotland. 
In addition, the Isle of Man; Jersey and Guernsey have observer status.  This Forum 
meets informally to discuss matters of mutual interest and promote the role of the 
notary.  With the moves under the European Union towards harmonisation of law 
and practice in Member States, the Forum has made submissions to the European 
Commission and attends meetings of the International bodies of notaries, most 
notably the UINL (the Union Internationale du Notariat).  It sees notaries from the 
British Isles as having a continuing and expanding role in the future, both 
domestically and internationally. 
 
 
CURRENT NOTARIAL FUNCTIONS  
 
1. Oaths, Affidavits and Affirmations - One of the traditional functions of the notary 

Public in Scotland which remains today is the acting where the legal validity of 
a document requires the administration of an Oath or the receipt of an Affidavit 
or solemn affirmation.  Under the Solicitors (Scotland) Act 1980, in such cases 
the Oath may be administered or the affidavit or affirmation received by a 
notary Public.  Such affidavit or affirmation should not relate to any matter in 
respect of preservation of the peace; a prosecution; trial or punishment of an 
offence; or any proceedings before either House of Parliament or any 
Committee thereof. 

 
2. Affidavits in Undefended Divorces - Following the Divorce (Scotland) Act 1976 

it is no longer necessary to have parole evidence in undefended divorces.  
Instead, appropriate affidavit evidence can be used. The Court of Session 
practice note “Affidavits in Family Actions” (1 June 2004) and Sheriff Court 
Practice Note no.1 (2012) contain details about the procedure to be followed in 
such cases. Such affidavits or affirmations are made before notaries public, 
which has increased the work undertaken by notaries in recent years, as noted 
in the introduction. 

 
3. Affidavits under the Title Conditions (Scotland) Act 2003 –  
 Notices of termination of real burdens under s20 of the 2003 Act must be sworn 

before a notary. 
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4. Protests - where a protest is made in maritime matters, e.g. against poor wind 

and weather conditions a sea captain on arrival in a port, this is done before a 
notary Public.  Some notaries retain protocol books for this specific purpose.  In 
addition, when a protest is required for bills of exchange or promissory notes, 
this is also done before a notary. 

 
5. Foreign Documents - Many documents for use in foreign jurisdictions require 

execution or certification before a notary and notaries are frequently consulted 
by clients requiring documents authenticated in such matters, e.g. in the 
winding up of estates or in Court actions abroad.  Powers of Attorney for use 
abroad often require to be executed before a notary to constitute their validity. 

 
6. Notarial Execution - Since 1540 notaries have been empowered to sign 

documents on behalf of persons who are blind or unable to write.  This has 
been a useful power frequently used by notaries. The requirements and 
procedure involved have been simplified by the Requirements of Writing 
(Scotland) Act 1995. 

 
7. Miscellaneous - Other less frequent functions can be noted including the entry 

of a person to overseas territories; completion of the documentation required 
for the registration of a company in certain foreign jurisdictions and drawing for 
repayment of Bonds of Debenture. 

 
 
*For the authoritative exposition of the law relating to notaries Public see Stair 
Memorial Encyclopaedia of the Law of Scotland - Vol. 13, p. 485. 
 
For the historical position see, for example, Brown - Origin and Early History of 
the Office of notary 1935 47 JR201, 335: the N.P. 1923 SLT (News) 77: and D.M. 
Walker - A Legal History of Scotland: John Findlay “The History of the Notary 
in Scotland in the Handbach zur Geschichte des Notoriats der europaischen 
Traditionen. (2009) 
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GUIDELINES 
 
As all notaries in Scotland are also solicitors, the practice rules governing solicitors 
apply when a solicitor is acting in a notarial capacity. There are additional 
requirements when someone acts as a notary. 
 
1. Function Required - The first matter a notary must undertake is to satisfy 

himself or herself as to the function required.  Is it a function which requires a 
notary or can it be done as a solicitor? What are the requirements of the notary 
to fulfil this function?  If it is the authentication of a document abroad, is the 
notary satisfied that he or she knows the formalities required?  Does the 
document require that the Deponent is sworn before signing?  Is there anything 
which would disqualify the notary from acting? These may seem trite but are 
worth considering at the outset.  A notary should only act where he or she has 
in force a practising certificate granted by the Law Society of Scotland. 

 
2. Jurisdiction - There is generally no problem with a Scottish notary Public 

exercising Notarial functions in Scotland in respect of documents to be used 
either in Scotland or abroad, but caution is required for foreign documents.  The 
question also arises whether a Scottish notary Public outwith Scotland can, or 
should, act as a notary.  The legal position is not straightforward and three 
factors have to be considered before acting:- 

 
a). the law of the jurisdiction where the document originated; 
b). the law of the jurisdiction where the document is to be notarised; 
c). the law of the jurisdiction where the notarised document is to be used. 

 
 Four situations can occur: 
 

a). A notary acting in Scotland in a Scottish matter - this presents no 
problems. 

 
b). A notary acting in Scotland in a non-Scottish matter - Generally there will 

be no problem, but this will depend on the foreign jurisdiction.  For 
example, the law of a foreign jurisdiction may dictate that only notaries 
qualified in that jurisdiction may act. 

 
c). A notary acting outwith Scotland in a Scottish Matter - Generally there will 

be no problem, but this will depend on the jurisdiction where the notary is 
situated.  For example, a Scottish notary in London should not act but 
defer to the local notaries.  This is both good practice to maintain good 
relations between notaries of different jurisdictions and to respect the law 
in the Public Notaries Act 1801 and the Legal Services Act 2007. 

 
 Under the Public notaries Act 1801 as amended, Section 1, “No Person in 

England shall be created to act as a public notary unless such person has 
been admitted as a notary in England and Wales”.  If Scottish notaries 
exercise the office of notary public in England and Wales in respect of 
documents to be used in England and Wales, they will be null and void: 
See Weston v Gribben and Foreign and Commonwealth Office [2006] 
EWCA Civil 425 
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d). A notary acting outwith Scotland in a non-Scottish matter - Generally, a 
notary should not act. 

 
 
1. Identity of the Deponent - It is essential that the notary must be satisfied as to 

the identity of the Deponent.  If the Deponent is unknown to the notary, the 
notary should ask for proof of identity, e.g. passport, medical card, etc.  Certain 
forms of affidavits incorporate a docquet to this effect and it may be prudent to 
have such a docquet where the affidavit is for use outwith Scotland.  This 
should be worded “I satisfied myself as to the identity of the Deponent by 
[personal acquaintance] [examination of his/her passport No. ABC123]”. 

 
2.  The Deponent understands the Document - It is essential that the notary is 

satisfied that the Deponent understands what he or she is signing. If the 
document is short, it is prudent to read over the document to the Deponent and 
ask if he or she understands what is written.  Strictly speaking this is not 
necessary, but if the document is lengthy the notary must endeavour to 
paraphrase or summarise the contents before signature. 

 
  If the document is in a foreign language, unless the Deponent is fluent in that 

language, there must be a translation. The notary should ensure that the 
translator provides a statement signed in the notary’s presence stating that the 
document is a true translation. 

 
3. Administration of an Oath - This is an area where notaries frequently either do 

not know how they should proceed or do not proceed correctly.  There is a 
distinction between documents for which there is a requirement that the 
Deponent must be solemnly sworn and those for which there is not.  If a 
document does not require an oath, a notary need only establish that the 
Deponent understands that the document is a formal one and the Deponent is 
acknowledging that the contents are true by signing in front of the notary.  On 
the other hand, if a document requires that the Deponent has been sworn 
before signing, that is what should happen. 

 
 To take an example - a document may be worded along the lines that the 

Deponent appearing before the notary “being solemnly sworn and examined, 
depones ....”.  This means that as in all cases requiring an oath, the Deponent 
must be sworn.  What exactly does this mean? 

 
It is appropriate for the Deponent to stand up and raise his or her right hand, so 
that the solemnity of the oath is respected.  It is necessary for the Deponent to 
repeat when asked by the notary some form of words along the lines “I swear 
by Almighty God that the contents of this affidavit are true”.  It is the words 
“swear by Almighty God” which constitute the solemn oath. 

 
Persons of non-Christian religions strictly speaking should swear according to 
their religious practice.  The notary has, however, to be satisfied about the 
appropriate form of oath.  
 
For those who do not wish to take a religious oath, an affirmation can be 
substituted.  In this case, the words “solemnly and sincerely affirm” are 
substituted for “swear by Almighty God”. 
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It is appreciated that a notary may find the need to ask a client to swear 
somewhat embarrassing, but that element is an essential part of the Notarial 
function.  It has the advantage of marking out the solemnity of the proceedings.  
There is authority for the proposition that where an oath is not administered 
when required, the document is void (Blair -v- North British Mercantile 
Insurance Company (1889) 16 R 325). 

 
4. Execution - What is actually signed by the Deponent and the notary depends 

on (a) the jurisdiction for which the deed is intended and (b) the type of deed.  
So far as the jurisdiction is concerned, it may dictate the requirements, e.g. 
signature by both Deponent and the notary on each page.  If in doubt, it can do 
no harm to have every page, or at least every sheet, signed by both.  
Unnecessary signatures can be ignored, but missing signatures can invalidate. 

 
In Scotland the type of deed will dictate what is required.  For instance, an 
undefended Divorce Affidavit is signed on each page as a matter of practice.  
Generally speaking the provisions of the Requirements of Writing (Scotland) 
Act 1995 should be followed. 
 
It is absolutely essential that any document which has to be executed in the 
presence of a notary is signed by the Deponent in the presence of the notary 
or, if the document has been signed in advance, that the signature is 
acknowledged by the Deponent.  In the latter situation it is preferable to have 
the document signed again by the Deponent.  It should be remembered that it 
is professional misconduct for a notary to send a document for signature and 
for the notary to “notarise” that signature without having seen the Deponent 
sign or having that signature acknowledged.  (See for example Law Society of 
Scotland v James Buchanan Donald, Scottish Solicitors Discipline Tribunal, 6 
May 2008). 

 
 

a). What about annexations and alterations? - Alterations should only be 
made before signature and initialled by both Deponent and notary.  
Alterations made after signature should be signed again by both 
Deponent and notary.  Annexations should normally be signed by both.  
Again, the provisions of the 1995 Act should be followed. 

 
b). What should the notary sign? - Apart from his signature the notary should 

add the words “notary Public”.   If, as is likely, the notary is being designed 
in the document there is no need for anything else but if not, the place of 
business, e.g. Forfar, should be added at least and it is better to have a 
full designation.  In some affidavits for use outside Scotland it is 
necessary to have the date and place of birth of the notary. 

 
c). What about the notary’s Seal? - In Scotland a seal is not required as part 

of the execution by a notary.  However, seals with various mottos (which 
incidentally need not be in Latin) are often retained either for display or 
use as paperweights.  For foreign documents, however, it is good practice 
to append the seal to the notary’s signature.  The more formal the 
appearance the better is the view in many jurisdictions and the lack of a 
seal may be a problem in relation to a document presented abroad. 
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d). Apostilles - Certain documents for use abroad require a signature and 

seal of the notary to be “legalised” (i.e. authenticated) by the Foreign and 
Commonwealth Office in Milton Keynes.  This covers countries which are 
parties to the Hague Convention on Legalisation of Foreign Documents.    
In such cases the Foreign and Commonwealth Office adds a certificate 
called an Apostille to the documents.  notaries can apply to have their 
signature and seal so authenticated by the Foreign and Commonwealth 
Office to ensure an Apostille is available when required. 

 
The current address is Foreign and Commonwealth Office, Legalisation 
Office, Norfolk House (West), 437 Silbury Boulevard, Milton Keynes, MK9 
2AH.  Tel: 01908 295111(between 10 a.m. & 12 Noon and 2 & 3 p.m.) – 
Fax: 01908 295122 – E-mail: LegalisationOffice@fco.gov.uk  
 

e). Subscription on behalf of a Granter who is blind or unable to write 
The Requirements of Writing (Scotland) Act 1995, (S.9) altered the 
procedure for what is commonly, but now erroneously, known as notarial 
execution.  As with the pre-1995 procedure “the relevant person” which 
includes a notary can execute documents for persons who are blind or 
unable to write.  It should be noted that under the Act, a disabled person 
is not obliged to execute in this way and can sign personally (Ss. 7(2) and 
9(7)).  It should also be noted that the execution can be with or without a 
witness and if witnessed the document will be self-evidencing under S.3. 
 

 The procedure to be adopted, as set out in S. 9(3) and Schedule 3 is as 
follows.  At the outset the granter declares that he or she is blind or 
unable to write.  The notary either reads the document to the granter or 
the granter declares that he or she does not wish this.   If there is a plan, 
this must be described to the granter or again the granter can declare that 
he or she does not wish this.  The granter authorises the notary to 
subscribe.  The notary subscribes.  If the document is a Will the notary 
subscribes every sheet.  If there is a witness, the witness also signs.  The 
execution must take place in the presence of the witness who should sign 
the document immediately.  There is no need for a holograph document 
as previously required.  The document or testing clause must state a) that 
the document was read to the granter or that the granter indicated that he 
or she did not want to read and (b) that the granter authorised the notary 
to sign.  It is not necessary for the testing clause to be added immediately. 
 

 Another welcome change is that under S. 9(4) a document signed by a 
notary or other relevant person which confers a monetary benefit on that 
person or his or her spouse, son or daughter, is only invalid to the extent 
that it confers such benefit. The Society recommends that if the document 
to be signed is a will naming a solicitor as executor with the right to charge 
professional fees, the execution should be done by a solicitor in a different 
firm (see para. 5 below). 

mailto:LegalisationOffice@fco.gov.uk
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5. Cases where a notary cannot act - As all notaries in Scotland are also 

solicitors, the professional rules prohibiting acting in certain situations, e.g. 
where there is a conflict of interest, apply to notaries. 

 
In the particular case of notarial execution, there is a rule that the notary should 
be independent and not have a disqualifying interest.  This rule is strictly 
applied (e.g. Gorrie’s Trustees -v- Stiven’s Executrices 1952 SLT 54 where the 
notarially executed Will was void because a notary’s partner was appointed a 
trustee with power to charge fees for acting professionally as solicitor).  
However, since 1995 as already noted, where a document confers on the 
relevant person or his or her spouse, son or daughter “a benefit in money or 
money’s worth (whether directly or indirectly)” it is only invalid to the extent that 
it confers such benefits. 

 
The meaning of the words “benefit in money or money’s worth” is not defined in 
the Act and, therefore, it remains necessary to have an independent and 
disinterested notary.  In a Will, an entitlement to charge fees or share in fees 
will still be struck at, although the remainder of the Will stands. 
 
If there is more than one party to a Deed who is blind or unable to write, it 
remains good practice to have an independent and disinterested notary for 
each 
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 Any queries regarding notarial matters should be addressed to: 
 
 David Macdougall 
 Admissions Coordinator  
 The Law Society of Scotland, 
 Atria One, 144 Morrison Street, EDINBURGH, EH3 8EX 
 (LP 1, EDINBURGH 1)   
 
 Tel: 0131 226 7411 (Switchboard): 0131 476 8173 (Direct) 
 
 E-mail: davidmacdougall@lawscot.org.uk 

mailto:david

