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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

The Society’s Constitutional Law Sub-committee welcomes the opportunity to consider and respond to EU 

Justice Sub-Committee Inquiry, Brexit: Civil Justice Cooperation and the CJEU.  The Sub-committee has 

the following comments to put forward for consideration. 

Stability in the Law 

We support the UK Government’s decision to maintain consistency and stability in the law.  

The need to maintain stability in the law, repeal legislation and prepare new legislation to fill in gaps arising 

from leaving the EU will comprise a significant part of domestic legislation which is passed at or following 

withdrawal for some years to come.  

We take the view that the bill which will repeal the European Communities Act 1972 should contain a 

clause which preserves and continues existing EU Law whether derived from direct or indirect effect 

provisions. Laws with direct effect (Treaties and Regulations) will cease to apply once the withdrawal 

agreement is in place, the UK is no longer a member of the EU and the European Communities Act 1972 

has been repealed. However it would be inappropriate to include in any new law the wholesale repeal of 

direct effect provisions without making some alternative arrangements. These arrangements would ensure 

clarity and stability in the law and prevent legal uncertainty. Similarly EU law with indirect effect (Directives) 

has already been transposed into domestic legislation through either primary or secondary legislation by 

the UK Parliament by the Scottish Parliament. That law will continue to be part of the UK and Scots Law 

until and unless it is specifically repealed. Many statutory instruments deriving from EU Directives have 

been enacted under Section 2 of the 1972 Act and so would be repealed once the Act is repealed unless 

explicitly retained. International Trade Law creates the basis for UK import and export activity which has a 

direct impact on economic and commercial growth and development. This affects everyone and therefore it 

is important that new trade agreements are constructed in line with existing standards of trade law and put 

in place without undue delay to minimise disruption to the economy. 
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In order to reassure and create stability for businesses, consumers and citizens, it is vitally important that 

effective transitional arrangements are in place to ensure that disruption to existing commercial and 

personal legal arrangements are minimised 

Enforcing Civil Rights and vindicating obligations across borders 

We believe that maintaining recognition and enforcement of citizens’ rights though maintaining the 

structure of the Brussels Regulations, the EU Enforcement and Order of Payment, the Maintenance 

Regulation and Rome I & II on Applicable law are essential to litigants in both the UK and the EU. They 

assist in the resolution of disputes and are valuable to litigants in their personal and commercial capacities. 

Other Civil Rights including the rights of parties with pending cases before the Court of Justice of the EU, 

European Trademark, Unitary Patents and Design Rights and pending applications should be included in 

the Withdrawal Agreement.  

Article 81 of the TFEU states that the EU shall develop judicial cooperation in civil matters having cross-

border implications, based on the principle of mutual recognition of judgments and of decisions in 

extrajudicial cases... Such cooperation may include the adoption of measures for the approximation of the 

laws and regulations of the Member States. The treaty arrangements are backed up by a number of civil 

justice instruments into which the UK has opted. These include the Brussels I Regulation on the mutual 

recognition and enforcement of civil and commercial judgements across member states, which sets out the 

Rules governing cross-border jurisdiction disputes. The principal rule is that court where a defender is 

domiciled has jurisdiction. Other EU instruments with significant domestic impact include the EU 

Enforcement Order 2004 and Order of Payment 2006, and Rome I and II on applicable law. 

The EU has also made law in a number of areas concerning civil judicial cooperation in cross-border family 

cases. The law includes the Brussels II (a) Regulation on the jurisdiction of matrimonial proceedings, 

principally divorce. This regulation also allows for the mutual recognition and enforceability of judgements 

concerning parental responsibility and supplements the Hague Convention and provides a mechanism for 

the return of abducted children. The Maintenance Regulation provides rules for assessing jurisdiction in 

maintenance disputes and for identifying the law which will be applied as well as for the recognition and 

enforcement of maintenance decisions from other EU member states’ Courts.  

When the UK leaves the EU this body of law will cease to apply in the UK as Article 81 and the regulations 

and directives flowing from it will not operate outside the EU. Prior to the TFEU and the EU regulations 

arrangements were made for cross border litigation by way of bilateral treaties and other conventions. 

The Withdrawal negotiations between the UK and the EU may result in the application of the Lugano 

Convention, which governs the relationship between the EU and the EEA/EFTA states, would apply. The 

Lugano Convention effectively applies the Brussels I regulation framework.  Brussels I links to other 

regulations or directives, e.g. Insolvency Regulation, consumer dispute settlement mechanisms or the 

Motor Insurance directive. These make up together an effective and relatively cheap recognition and 

enforcement mechanism which benefits individuals, consumers and SMEs.  
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However in the event that there is no such agreement when the UK leaves the EU and applies the WTO 

rules the EU civil justice and cooperation arrangements would cease to apply to the UK and the UK would 

require to negotiate a bilateral agreement with the EU. 

When the UK exits unless there is provision in the Withdrawal Agreement this solution will need to be 

adopted. This will take time, incur cost and delay and will leave citizens with civil or family law issues in 

limbo unless there is provision in the Withdrawal Agreement.  

In family cases, practitioners generally agree that the regulation makes the law in this area clearer and 

more efficient.  

In terms of Intellectual Property the creation of the European Union Intellectual Property Office and EU 

Trademarks and registered Community Design are important processes for UK business and the 

Withdrawal Agreement must contain provision preserving them and adequate transitional provisions.  

We believe the UK Government should adopt the option for dealing with pending cases at the CJEU which 

will cause least disruption to litigants. The UK’s exit will have an impact on litigants before the Court of 

Justice of the EU (CJEU) on the CJEU itself and on the relationship between the CJEU and the domestic 

courts in the constitutive jurisdictions of the UK.  

The CJEU has the following functions:  

a .interpreting EU law (preliminary rulings)  

b. enforcing EU law (infringement proceedings)  

c. annulling EU legal acts (actions for annulment)  

d. ensuring the EU takes action (actions for failure to act)  

e. sanctioning EU institutions (actions for damages)  

The impact will affect litigants and their lawyers and steps must be taken to uphold the rule of law and the 

proper administration of justice.  

The number of pending cases is small (there are currently 2 pending references from the UK) but there 

may be current cases in the domestic courts which may involve a reference to the CJEU in the next two 

years.  Direct application cases may also occur over the next two years.   Furthermore, once the UK has 

left the EU, there will still be a need for a determination on applicable EU law in relation to some cases but 

the UK will no longer have recourse to the CJEU. 

It is critically important that current and pending cases are identified quickly, and that these (plus any new 

cases) are dealt with using adequate transitional arrangements, rather than left to go through the CJEU 

system and risk not having been heard before the UK leaves the EU. 
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would permit the CJEU to hear cases pending at the point of withdrawal and promote compliance with 

decisions in those cases.  

Option One could permit the CJEU to hear cases pending at the point of withdrawal and promote 

compliance with decisions in those cases. 

Option Two could be that the UK Supreme Court would establish an EU Chamber consisting of both UK 

judges and EU judges with expertise in EU law to deal with cases which are repatriated to the UK following 

the finalisation of the Withdrawal Agreement. 
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