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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

The Society welcomes the opportunity to consider and respond to the UK Government consultation: 

Groceries Code Adjudicator Part 1 and Part 2. We actively engaged with the UK Parliament during the 

passage of the Groceries Code Adjudicator Bill and were generally supportive of it.1 We welcome the 

opportunity to engage further by responding to this consultation. 

We do not intend to answer the specific questions posed by Part 1 and Part 2 of the consultation but have 

put forward the following comments for consideration. 

Groceries Code Adjudicator Review: Part 1 - Statutory Review 

The Groceries Supply Code of Practice (“the Code”) came into force on 4 February 2010. It was designed 

to regulate the relationship between the ten largest retail grocers and their direct suppliers following the 

findings of a report by the Competition Commission in 2009. Three years after the introduction of the Code, 

the Groceries Code Adjudicator (“the GCA”) was established by the Groceries Code Adjudicator Act 2013 

(“the 2013 Act”). The GCA makes the Code enforceable and therefore more effective. Section 15 of the 

 

1
 http://www.lawscot.org.uk/media/229941/amendments_reasons_and_effects_to_be_moved_in_committee_20june2012.pdf 

http://www.lawscot.org.uk/media/229983/groceries_bill_stage_2_briefing_note_17_october_2012.pdf 

http://www.lawscot.org.uk/media/229774/groceries_amendments_with_reasons_and_effects_to_be_moved_on_report_15_february_2013.pdf 

 

http://www.lawscot.org.uk/media/229941/amendments_reasons_and_effects_to_be_moved_in_committee_20june2012.pdf
http://www.lawscot.org.uk/media/229983/groceries_bill_stage_2_briefing_note_17_october_2012.pdf
http://www.lawscot.org.uk/media/229774/groceries_amendments_with_reasons_and_effects_to_be_moved_on_report_15_february_2013.pdf
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2013 Act requires the Government to review the GCA’s performance every three years and Part 1 of this 

consultation is in implementation of that requirement. The review covers the period from 25 June 2013 to 

31 March 2016. 

According to the published Annual Report and Accounts, since inception, the GCA has received four 

requests for arbitration.2 In these cases, we would be interested to know whether the GCA is acting or has 

acted as the arbiter or if this role has been assumed by someone else. We would also be interested to 

know how many of the arbitrations have been or are being conducted under the Arbitration Act 1996 and 

how many have been or are being conducted under the Arbitration (Scotland) Act 2010 (“the 2010 Act”). 

Furthermore, where a choice has been made as to jurisdiction, it would be good to know the reasoning 

behind the decision to select the jurisdiction and what information the GCA provides to service users with 

regard to jurisdiction. Specifically, we would like to know whether information about arbitration in Scotland 

under the 2010 Act is provided.   

Since the inception of the GCA, one investigation has been carried out following which the adjudicator 

made recommendations to the retailer thereby exercising one of its three possible enforcement options. 

The three enforcement measures available are 1) to require publication of information regarding breaches, 

2) to make recommendations or 3) to issue a fine. Only the second enforcement option has been exercised 

to date however, the introduction of the power to issue a fine of up to 1% of the turnover of a company in 

2015 is a welcome additional enforcement measure as it provides a necessary sanction for the most 

serious breaches of the Code and, where appropriate, the availability of arbitration is important as it can 

help sustain relationships between the retailers and their suppliers over the long term.3  

We cannot draw any conclusions as to the efficacy of the GCA from the information provided without more 

detail about the issues between the retailers and their direct suppliers that do not lead to investigations, 

arbitration or remain unknown. The GCA is small and has limited resources and, in seeking to measure its 

efficacy, it would be interesting to know whether the adjudicator has been able to address/investigate all 

meritorious issues brought to her attention. It would also be interesting to know to what extent, if any, 

suppliers are reluctant to report issues to the GCA for fear (whether real or perceived) of repercussions to 

their relationships with the retailers.  

The adjudicator stated in her response to this consultation dated 13 December 2016 that “collaboration and 

business relationships” are at the core to her approach.4 We are generally supportive of a collaborative 

 

2
 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/532700/Web-GCA-Annual_Report_2016_Web.pdf 

3
 Groceries Code Adjudicator (Permitted Maximum Financial Penalty) Order 2015 

4
 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/577017/GCA_response_to_BEIS_statutory_review.pdf  
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approach provided it does not come at the cost of a loss of independence (whether perceived or actual), in 

particular, in relation to the GCA’s role as an arbiter.  

The various activities of and publications by the GCA including guidance, the annual conference, case 

studies and meetings with retailers etc. provide information and resources for those retailers subject to the 

Code and the suppliers who negotiate contracts with them. The approach is important in a fair, consistent 

and reasonable system and should help to facilitate compliance with the Code. Undertaking these activities 

and making information available demonstrates that the GCA seeks not only to enforce the Code by way of 

investigations and arbitration but also by way of dissemination of information and communication with 

stakeholders. These efforts are to be commended however; we have no means by which to measure their 

efficacy.  

Section 161(5) of the Enterprise Act 2002 prevents the Groceries (Supply Chain Practices) Market 

Investigation Order 2009 (“the Order) from being varied unless the Competition and Markets Authority 

(formerly the Office of Fair Trading) advises that the variation is necessary by reason of a change of 

circumstances. Section 21(5) of the 2013 Act states that Section 161(5) of the Enterprise Act 2002 does 

not apply in relation to variations of the Order made in consequence of the 2013 Act or the 2010 Act. 

Reference to the 2010 Act was included in Section 21(5) of the 2013 Act by way of an agreed amendment 

during the passage of the Bill. During the House of Lords debate on 24 July 2012, Baroness Wilcox, the 

then Parliamentary Under-Secretary of State for the Department for Business, Innovation and Skills stated 

in relation to the amendment that “The purpose of this amendment is to enable the Competition 

Commission to ensure that the Order is updated to reflect the Arbitration (Scotland) Act 2010. The need for 

an amendment follows in particular from the fact that Article 11(8) of the Order refers to Sections 67 to 69 

of the Arbitration Act 1996 but not to the similar provisions of the Arbitration (Scotland) Act 2010”.5 

Following the amendment, it was anticipated that the Competition Commission (now the Competition and 

Markets Authority) would amend Article 11(8) of the Order to include reference to the 2010 Act. Indeed, 

that was the fundamental purpose of moving the amendment. We note, with some concern, that there has 

been no amendment to the Order and, as such, Article 11(8) of the Order refers only to Sections 67 to 69 

of the Arbitration Act 1996 but not to the similar provisions required for Scotland under the 2010 Act. 6  

Having brought this to your attention, we expect that these changes will now be made.  

 

5
 https://hansard.parliament.uk/Lords/2012-07-24/debates/12072470000447/GroceriesCodeAdjudicatorBill(HL) 

6
 http://services.parliament.uk/bills/2012-13/groceriescodeadjudicator/documents.html 
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Groceries Code Adjudicator Review: Part 2 - Call for Evidence 

The adjudicator regulates the relationships between the grocery retailers and their direct suppliers. The 

indirect consequence of this regulation is that it impacts on consumers both in terms of pricing and choice. 

We are therefore generally supportive of the proposition to extend the remit of the adjudicator to include 

other suppliers, in part, because this increases the protection of consumers. We would welcome the 

opportunity to review and be consulted on any specific Government proposal in this regard.  

We would be interested to know whether any thought has been given to the impact of the United 

Kingdom’s exit from the European Union on the supply chain. In particular, we wonder whether the Code 

will require to be reviewed following the disapplication of the Common Agricultural Policy and Common 

Fisheries Policy. There will be potential implications for the GCA and we would want to ensure that it 

remains functional under changing and/or new arrangements.  

 


