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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

The Society’s Criminal Law Committee welcomes the opportunity to consider and respond to the Scottish 

Governments consultation on regulations to modify Part 1 of the Criminal Justice (Scotland) Act 2016 to 

deal with arrests which do not relate to criminal offences and arrests under warrant. The Committee has 

the following comments to put forward for consideration. 

General Comments 

By way of background, in 2012 the Society responded to the consultation “Reforming Scots Criminal Law 

and Practice: The Carloway Report”1. During the Bill passage of the Criminal Justice (Scotland) Act 2016 

(“the 2016 Act”), the Society provided written and oral evidence to the Justice Committee, and written 

briefings to all MSPs2.  

We make specific reference to the policy objectives of the consultation and, as previously stated, we 

welcome many of the provisions of the 2016 Act related to safeguards concerning the rights of suspect 

held in police custody. 

 

 

 

 

 

1
 http://www.lawscot.org.uk/media/229024/crim-sg_consultation_reforming_scots_criminal_law_and_practice-the_carloway_report-october_final.pdf  

2
 http://www.lawscot.org.uk/for-the-public/law-reform-consultations-and-bills/bills-201516/criminal-justice-(scotland)-bill/  

http://www.lawscot.org.uk/media/229024/crim-sg_consultation_reforming_scots_criminal_law_and_practice-the_carloway_report-october_final.pdf
http://www.lawscot.org.uk/for-the-public/law-reform-consultations-and-bills/bills-201516/criminal-justice-(scotland)-bill/
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Specific comments on the proposals 

We should like to provide the following specific comments to the proposals as set out in the consultation 

paper.  

 

Question 4: Do you agree that section 4 of the Criminal Justice (Scotland) Act 2016 should be 

modified to allow a person to be taken directly to a place other than a police station if a warrant or 

other enactment provides for this to happen? 

 

Warrants for arrest of witnesses – paragraph 4.23 

A Witness Warrant is issued by the Court, where a witness has failed to attend, without a reasonable 

excuse. The Warrant is then passed to the Police for the witness to be arrested, detained and taken to a 

Police Station and kept overnight for a Court appearance. This can be a frightening and daunting 

experience. While some, may simply be avoiding an attendance at Court, for others, there may be a 

genuine reason for their failure to attend. Where a Witness Warrant has been executed by the Police and 

the person is detained, they should be provided with an opportunity to obtain legal advice, regarding their 

predicament. From the Solicitors point of view, it will be important the Police are able to provide the 

Solicitor with information regarding the date of the Witness Warrant, the case which it relates to and the 

reason the Warrant was issued. The legislation should be clear, that the witness, having been detained on 

a Warrant, will appear on the first lawful Court date. 

 

Other arrests – paragraph 4.64 

This paragraph deals with other Arrest Warrants. In particular paragraph 4.6 states “It would be appropriate 

for the person to be taken into Police custody system until they could be transferred to the other place. In 

these situations, there is no requirement for them to be in Police custody any longer than is absolutely 

necessary, but they should be given the same rights and entitlements as any other person in Police 

custody”. The Society agrees with that statement. However, we recommend that there ought to be some 

time limit, during which time, they are detained within a Police Station. In addition, the question arises 

whether that individual should they be detained in a Police cell or in a detention room? The Society submits 

 

3
 Scottish Governments consultation on regulations to modify Part 1 of the Criminal Justice (Scotland) Act 2016 to deal with arrests which do not 

relate to criminal offences and arrests under warrant  - “Warrants for arrest of witness”, paragraph 4.2, page 9  
4
 Scottish Governments consultation on regulations to modify Part 1 of the Criminal Justice (Scotland) Act 2016 to deal with arrests which do not 

relate to criminal offences and arrests under warrant  - “Other arrests”, paragraph 4.4 to 4.6 at 4.6, page 10 

https://consult.scotland.gov.uk/police-division/part-1-of-the-criminal-justice-scotland-act/
https://consult.scotland.gov.uk/police-division/part-1-of-the-criminal-justice-scotland-act/
https://consult.scotland.gov.uk/police-division/part-1-of-the-criminal-justice-scotland-act/
https://consult.scotland.gov.uk/police-division/part-1-of-the-criminal-justice-scotland-act/
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that in those circumstances, the legal rights of those individuals should be respected and as such, 

notification requirements, as with any other detention, should apply. 
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