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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 
overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 
body, understanding and serving the needs of our members and the public.  We set and uphold standards 
to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 
solicitor profession. 

The Society was established in 1949 to represent the interests of the solicitors’ profession in Scotland and 
the interests of the public with respect to that profession. This gives us an important and prominent role in 
civic Scotland and, in the words of the European Parliament, to be one of the pillars of pluralism and 
independence in society.  

As well as representing our solicitor members, we are the statutory regulator of the legal profession.  We 
therefore work to ensure the highest possible standards. We also have a duty to work in the public interest, 
a duty which we are strongly committed to achieving through our work to promote a strong, varied and 
effective solicitor profession working in the interests of the public and protecting and promoting the rule of 
law. We have a particular interest in good governance and the creation of good laws and regulations.  We 
seek to influence the creation of a fairer and more just society through our active engagement with the 
Scottish and United Kingdom Governments, Parliaments, wider stakeholders and our membership.    

The Society welcomes the opportunity to consider and respond to the FCA’s Discussion Paper DP16/4: 
Overall responsibility and the legal function (the Discussion Paper).  In collating this response, the 
Society has consulted with a group of our solicitor members working in organisations across the financial 
services sector in Scotland. 

The Society has the following comments to put forward for consideration. 

Background – Financial Services (Banking Reform) Act 2013 

The Financial Services (Banking Reform) Act 2013 created the legislative framework underpinning the 
FCA’s Senior Manager and Certification Regime (SM&CR).   In 2012, the Society initially expressed 
concern about how certain provisions of the draft legislation impacted on Scottish solicitors working in the 
financial services sector. 

In particular, the Bill was unclear as to whether providing legal advice could be construed as ‘taking 
decisions or participating in taking decisions’.  We concluded that, although a solicitor may give advice on 
decisions which a bank or other financial institution may take, the provision of such advice should not be 
construed as ‘taking decisions or participating in taking decisions’ and we sought an amendment clarifying 
that legal advice did not fall within this category.   
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The Society also expressed concern about how certain of the provisions of the draft legislation impacted on 
the duty of Scottish solicitors to maintain confidentiality and the doctrine of legal professional privilege.  We 
concluded that any conduct rules made by the FCA pursuant to the new legislation should not infringe on 
the duties of confidentiality of a solicitor or the right of a client to claim legal professional privilege (where 
appropriate).     

The Society’s concerns and proposed amendments were tabled by Lord Mackay of Drumadoon (CB) in the 
House of Lords on 26 November 20131.  He set these out as follows: 

The arguments in support of Amendment 27 to Clause 15 [of the Financial Services (Banking 
Reform) Bill] can be put very shortly. They relate to the terms of the new Section 59 of the 2000 Act 
[the Financial Services and Markets Act 2000]. Those provisions appear to open up the opportunity 
of legal advice given to a bank by a solicitor being deemed, whether by the Financial Conduct 
Authority or the Prudential Regulation Authority, as amounting to the taking of decisions or 
alternatively, 

“to participating in the taking of decisions, about how one or more aspects”, 

of a serious management function should be carried on. The Law Society is concerned that such 
events might lead to an erosion of the distinct professional relationship between solicitor and client 
and the obligations that solicitors undertake to provide advice to the client. 

What is unclear from new Section 59ZA(3) is whether the Government intend that such solicitors, 
advising on legal issues alone, will also be considered as having participated in the taking of 
decisions. The Law Society of Scotland considers they should not be and it believes that that 
should be made clear in the Bill...  

The need for Amendment 49 arises out of Clause 22, which was introduced into the Bill on the 
second day in Committee. It would insert a new Section 64A into the 2000 Act, which would grant 
power to the regulatory authorities, the FCA and the PRA, to make rules of conduct for approved 
persons under Section 59 of the 2000 Act and persons who are employees of banks… 

It seems abundantly clear that the rules of conduct made by the regulatory authorities could conflict 
with the duty of confidentiality on solicitors and with legal professional privilege as they are 
understood and apply in Scotland. … 

There is concern that Section 413 of the 2000 Act as currently drafted would not entitle a solicitor in 
Scotland to refuse to answer questions posed in terms of rules of conduct made by either the FCA 
or the PRA, even though answering those questions would breach their duty of confidentiality to 
their client. The Law Society accordingly seeks to have this issue clarified. The Society’s view, with 
which I agree, is that it is important to ensure that rules of conduct made in terms of new Section 
64A of the 2000 Act do not place a solicitor who is either a senior manager or employee of a bank 
in a position where there would be a conflict between his or her duties under the rules of conduct 

 
1 HL Debate 26 November 2013, volume no. 749, columns 1359 - 1362 
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and his or her duties as a professional legal adviser, duties that are regulated by the Law Society of 
Scotland. 

The debate on these proposed amendments resulted in Lord Newby providing the following assurances 
about these particular provisions: 

A person becomes a senior manager only if they perform a function which has been designated by 
a regulator as a senior management function and have been approved to perform that function by 
the appropriate regulator on the application of the authorised person; that is, the firm concerned. A 
senior management function is one that will, 

“require the person performing it to be responsible for managing one or more aspects of the 
authorised person’s affairs”, 

and that, 

“those aspects involve, or might involve, a risk of serious consequences—(i) for the authorised person, 
or (ii) for business or other interests in the United Kingdom”. 

It is therefore highly unlikely that the regulators would designate being a legal adviser as a senior 
management function simply because giving advice does not constitute management as set out in 
the definition of senior management… 

Clause 22 inserts new Section 64A into FiSMA, which allows the regulators to make rules of 
conduct for approved persons, including senior managers, and for bank employees… However, the 
regulators cannot make rules which would trump the protection of legal privilege.  

The assurances given by Lord Newby are now, therefore, a matter of Hansard record.  The landmark 
decision of Pepper (Inspector of Taxes) v Hart [1992] UKHL 3 established the principle that when primary 
legislation is ambiguous then, in certain circumstances, the court may refer to statements made in the 
House of Commons or House of Lords in an attempt to interpret the meaning of the legislation.   

We therefore rely on Lord Newby’s statements that: (i) it is highly unlikely for the regulators to designate a 
legal adviser as a senior manager function because giving advice does not constitute management; and (ii) 
the regulators cannot make rules which trump the protection of legal professional privilege.  Paragraph 3.5 
of the Discussion Paper refers to Lord Newby’s statement. 

Current Position 

Effectively the Society’s position has not changed following the input given in respect of the Financial 
Services (Banking Reform) Act 2013, as set out above. 

Firstly, we remain of the view that legal advisers should not be considered as decision takers or even as 
participating in the decision-taking process.  The very nature of the legal function is advisory. Our 
engagement with in-house solicitors working in the financial services sector highlighted that, while some 
senior legal advisers may play a dual role for their organisation (e.g. they may have some compliance 
function), an in-house solicitor is generally able to identify which particular role they perform at any one 
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time.  While the legal function may advise on the legalities of a particular course of action, whether that 
action is taken or not is ultimately decided by the Board.  In other words, the organisation’s risk appetite is 
determined by the Board.  In practical terms, we understand from the solicitors we consulted that the legal 
function is not involved in the decision-making process.  Often legal advisers have no capacity to act as 
authorised signatories.  Alternatively, they may be able to sign a document, but would have no ability (or 
indeed requirement) to sign-off on the commercial or operational content. 

Secondly, there is real concern among our members about the effect inclusion of the legal function in the 
SM&CR may have on in-house solicitors’ ability to provide full and independent advice to their client (i.e. 
their employer).  We share this apprehension and are concerned that the duties of a solicitor and rights of a 
client in respect of confidentiality and legal professional privilege (where appropriately claimed) are not 
given due acknowledgement.  Confidentiality and privilege are based on the need to engender trust and to 
protect client privacy.  Both are fundamental to the solicitor / client relationship. A client must be able to 
entrust information to their solicitor in confidence.  The concept of legal professional privilege is well-
established and is key to the rule of law.  Erosion of privilege would affect a fundamental aspect of a 
client’s relationship with their legal advisers.   This must necessarily apply to the solicitor / client 
relationship that exists for internal counsel as it does for external counsel.   

Thirdly, inclusion of the legal function in the SM&CR creates a potential conflict between a solicitor’s 
professional obligations, as prescribed by their regulator, and any further obligations created by the FCA 
rules.  Privilege is a right which attaches to the client.  A solicitor can neither unilaterally invoke nor waive 
privilege. Inclusion of the legal function in the SM&CR may place the solicitor in an impossible position 
where, by fulfilling the FCA’s obligation to disclose “any information of which the FCA or PRA would 
reasonably expect notice” (Senior Manager Conduct Rule 4), they are forced to disclose information that 
may attract privilege. 

Finally, the members we consulted understand the FCA’s rationale for seeking to include all functions in 
the SM&CR to ensure a ‘no gaps’ regime. However, in the main, they believe there would be no significant 
loss to the FCA’s overarching consumer protection goal in excluding the legal function from the SM&CR.  
Inclusion of the legal function may, in fact, be detrimental to this objective. Members articulated this point 
as follows:  

• Inclusion of the legal function in the SM&CR is seen by some as undue adherence to the ‘no gaps’ 
principle.   

• If the internal legal function is included in the SM&CR, financial institutions may feel compelled to 
instead seek advice from external counsel, which would (where appropriate) have the benefit of 
legal professional privilege.  As a result, the organisation risks losing the benefit in-house legal 
teams bring to their institutions and the day to day controls they ensure.   

• Internal counsel is uniquely positioned to understand an organisation’s business and culture.  
Internal legal advisers are therefore seen as instrumental in ensuring an organisation maintains a 
general ‘culture of compliance’.  The small interventions which the legal function is able to make on 
a day-to-day basis may be threatened by inclusion of it in the SM&CR.   

• Advice from external counsel would generally have the same impact on an organisation’s decision-
making process as advice provided by internal counsel.  Yet external counsel (including how the 
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external firm is managed) will not be subject to the same FCA oversight as internal counsel.  This 
would create a two-tier system, where external counsel is seen as giving more robust legal advice 
than internal solicitors.   

The Society as Regulator 

As set out in our introduction, the Law Society of Scotland is both the representative body and the statutory 
regulator of solicitors in Scotland. 

Professional duties are already incumbent upon Scottish solicitors by virtue of their regulation by the 
Society. The Society’s Practice Rules 2011 set out the standards and professional requirements of the 
solicitor profession in Scotland2.  They include the Standards of Conduct Rules (at B1 of the 2011 Rules) 
which apply to all solicitors on the roll in Scotland, whether or not holding a current practising certificate.  
The Standards of Conduct include obligations to act with honesty and personal integrity at all times, to give 
independent advice free from external influences or personal interests inconsistent with the standards, and 
not to allow the solicitor’s independence to be impaired.  They include a requirement to maintain client 
confidentiality3.   

Including the legal function in the SM&CR risks regulatory overlap. Where more than one body has 
intersecting jurisdiction to set standards and obligations, this may lead to duplicative or conflicting 
regulation which is inefficient and unduly burdensome. The Society and the FCA are both signatories to the 
2012 Framework Memorandum of Understanding (Framework MoU) on Licensed Bodies as Multi-
Disciplinary Practices as Constituted as Alternative Business Structures (ABS)4.  Although this relates 
specifically to the licensing of ABS, the Framework MoU sets out the general principle of cooperation 
between regulatory bodies.  It is illustrative of an intention to co-ordinate efforts; work collaboratively; 
minimise the risk of duplicative and potentially inconsistent acts or decisions; and avoid conflict between 
different regulators. We believe these broad principles should equally apply in relation to the SM&CR. 

Response to FCA’s Questions 

The Society has the following comments on the FCA’s two questions: 

 
2 http://www.lawscot.org.uk/rules-and-guidance/table-of-contents/ 
3 Rule B1.6 http://www.lawscot.org.uk/rules-and-guidance/section-b/rule-b1-standards-of-conduct/rules/b16-confidentiality/  
4 https://www.sra.org.uk/documents/sra/mou/mou-mdp-abs.pdf 

http://www.lawscot.org.uk/rules-and-guidance/table-of-contents/
http://www.lawscot.org.uk/rules-and-guidance/section-b/rule-b1-standards-of-conduct/rules/b16-confidentiality/
https://www.sra.org.uk/documents/sra/mou/mou-mdp-abs.pdf
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Q1: Do you agree with our summary in Chapter 3 of the key policy arguments for and against inclusion of 
the management of the legal function in the SMR? Have we missed any key arguments? 
 
The FCA has produced a balanced paper which broadly sets out the key arguments for and against 
inclusion of the legal function in the SM&CR.  We commend the FCA for recognising the concerns of the 
legal profession and inviting feedback on its policy analysis.   
 
After consultation with a group of our members, we have the following points to add in connection with the 
arguments set out in Chapter 3 of the Discussion Paper: 
 

• The ‘reasons to exclude the head of legal function from the SM&CR’ do not refer to the very real 
potential for creating conflict between the head of legal’s duties under the SM&CR and their 
professional duties as a solicitor.  The application of the SM&CR to the legal function gives rise to 
obligations such as “you must disclose appropriately any information of which the FCA or PRA 
would reasonably expect notice” (Senior Manager Conduct Rule 4).  It is difficult to understand how 
this obligation would not be in direct conflict with a solicitor’s professional duties, particularly those 
in relation to confidentiality and legal privilege. 

• At paragraph 3.20 and paragraph 3.24, legal is referred to as an ‘activity, business area or 
management function’ and as ‘operational’, akin to the human resources, IT or marketing 
departments. Legal is an advisory function.  There is special relationship which exists between the 
solicitor and the client that necessarily distinguishes solicitors from other professionals working in 
supportive roles.  One of the core values of that special relationship is that advice given is 
confidential and that privilege can be asserted (where appropriate) in respect of that advice.  In-
house solicitors must be able to instil a confidence that their employer can come to them for 
independent, confidential and legally privileged advice. 

 
Q2: Do you believe that the SM&CR should include a requirement to allocate overall responsibility for the 
management of the legal function to a Senior Manager? Why? 
 
We do not believe that overall responsibility for the management of the legal function should be allocated 
to a Senior Manager.  Our reasons are clearly set out in the foregoing paragraphs of this response.  In 
particular, we would direct you to the comments set out in this document under the section headed ‘Current 
Position’. 

Next Steps 

The Society would very much welcome the opportunity to meet with the FCA and discuss our respective 
concerns.  Following review of this response, we invite the FCA to contact Beth Anderson, details below, to 
arrange a further discussion. 
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For further information, please contact: 
Beth Anderson 

Head of Engagement for In-house Lawyers 
Member Services 

Law Society of Scotland 
DD: 0131 476 8132 

bethanderson@lawscot.org.uk 
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