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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession 

We have a statutory duty to work in the public interest1, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

We welcome the opportunity to consider and respond to this consultation from the 

Department for Work and Pensions on capping early exit charges for members of 

occupational pension schemes. This response has been prepared on behalf of the Law 

Society by members of Pensions Law Sub-Committee.    

Response to consultation questions 

Question 1: Is there any reason why the government should not adopt this approach 

in relation to occupational pension schemes? 

No.  

Question 2: Do you have any concerns regarding the proposed scope of the early 

exit charge cap? If so, we would welcome evidence of the likely detriment that might 

occur. 

No. 

                                                 
1
 Solicitors (Scotland) Act section 1 
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Question 3: Is there any reason why such a definition of early exit charges would not 

be suitable in relation to occupational pension schemes? 

No. 

Question 4: Do respondents have any views on this analysis or further information 

specifically: 

a. do respondents have additional evidence on the prevalence of early exit charges 

in occupational pension schemes, including who imposes these charges? 

No.  

b. are respondents aware of any other costs or charges that might constitute an exit 

charge specifically in an occupational pension scheme? 

The Committee is aware of cases where DC schemes which no longer have a sponsoring 

employer and are being wound up. In some cases there will be a supplementary or reserve 

fund from which the cost of winding the scheme up can be met, but in many cases no such 

fund will be available. If there is no fund available to meet the costs of winding the scheme 

up then it is inevitable that those costs have to be made from members’ funds. In the 

Committee’s view it would be appropriate to ensure that the imposition of such costs and 

expenses was excluded from the definition of “exit charge”. A related issue is that it would 

not be appropriate for members to be able to exit from a scheme in the course of windup, 

and for what should be their share of the winding up expenses to be borne by those who 

stay in the scheme and eventually have their benefits secured by a transfer to a buyout 

policy. 

c. where respondents charge an early exit charge, are these charges applied in the 

same way for all scheme members, or does the calculation vary for different 

cohorts of members within a particular scheme?  

No comment.  

d. are respondents aware of any instances where the requirement to charge an exit 

charge is set out in the trust deed or rules rather than as a consequence of 

contractual arrangements?  

No.  
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e. evidence of likely impact on scheme trustees or managers and third parties who 

administer occupational pension schemes of imposing the proposed cap? 

No comment.  

Question 5: Do you have any comments on the proposed definition of MVAs? Are 

there any other features of an MVA that would need to be captured in any definition?  

The Committee understands that the Government’s intention is to place the obligation to 

comply with the exit charge cap on the service provider if they are the party applying the 

charge. Given that the insurer already has obligations under the FCA’s Conduct of 

Business Handbook, it would be sufficient if the regulations exempted pay-outs from with 

profits policies that have been calculated in accordance with the requirements of COBS 20 

of the FCA Handbook.  

Question 6: Would a similar definition of MVAs assist trustees or managers to 

determine what was in scope of an exit charge? 

The responsibility for ensuring compliance with the exit charge would fall upon the insurer 

and they are already responsible for ensuring that the calculation of pay-outs under with 

profits policies complies with the obligations under the FCA’s Conduct of Business 

Handbook. 

Question 7: Do you have any comments about the proposed approach to “terminal 

bonuses” and their exclusion from the definition of MVAs?  

See answer to question 5 above. If the exemption uses the concept of ‘pay-out’ it would not 

be necessary to have separate provisions for MVAs and terminal bonuses.  

Question 8: Is there any evidence to suggest that applying a cap calculated as a 

percentage of the size of the pension pot would unfairly disadvantage certain 

schemes? 

No. 

Question 9: Is there any evidence to suggest that occupational pension schemes 

should apply a different level of cap to that applied to personal pension schemes? 

No. 
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Question 10: Do you agree with the levels of the proposed cap? 

Yes. 

Question 11: What is the risk that other charges or fees will be used to recoup costs? 

Low. 

Question 12: What actions should the Government consider to mitigate this? 

N/A, given the low risk. 

Question 13: Do you have any comments on the government’s proposed approach to 

compliance and enforcement of the cap, including the intention to place duties on 

“service providers”? 

No. 

Question 14: Are there any reasons why these arrangements would not be 

appropriate?  

No.  

 

 

 

 

 

 

 

 

 

 

 

For further information and alternative formats, please contact: 

Gael Scott 

Policy Executive 

DD: 0131 476 8117 

E: gaelscott@lawscot.org.uk  

www.lawscot.org.uk 
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