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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

We have a statutory duty to work in the public interest1, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

We welcome the opportunity to consider and respond to this consultation on compensation 

for loss of pension rights in employment tribunals. This response has been prepared on 

behalf of the Law Society by members of our Pensions Law Sub-Committee.  

Question 1: The working group proposes that the tribunal operates a default 

assumption that claimants will retire at state pension age, with the onus on the 

parties to persuade the tribunal to depart from it by terminating loss before or after 

that age. Please say whether you agree or disagree, explaining why.  

We agree that there should be a point of reference for determining an assumption of how 

long the claimant would have been in employment with the respondent before retiring. 

However, we expect that in a large number of cases there will be a high chance that 

employees would have left employment with the respondent before state pension age for a 

reason other than dismissal/redundancy. The new default assumption represents a shift 

from the current Guidance under which it seems to have been accepted that it would be 

reasonable to assume that an employee would leave employment before retirement age. 

                                                 
1
 Solicitors (Scotland) Act section 1 
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Question 1 notes that the onus would be on the parties to persuade the Tribunal to depart 

from the assumption of retirement at state pension age, and the consultation paper notes 

that the parties would have to produce evidence and make submissions to that effect. It 

would be useful to understand what type of evidence would be required in order to depart 

from the proposed default position, given that this may be hard to demonstrate from an 

evidential perspective (for example evidencing that the claimant would have left 

employment with the employer prior to state pension age for a reason other than 

dismissal/redundancy).  

Question 2: The working group proposes that the tribunal operates a default 

assumption that claimants will suffer no loss to their state pension, with the onus on 

claimants to persuade the tribunal otherwise. Please say whether you agree or 

disagree, explaining why.  

We agree with this proposal. This is on the understanding of the chances of measurable 

loss being nil or relatively small. This also avoids additional (and in most cases 

unnecessary) complexity being added to the assessment of loss. 

Question 3: The working group proposes that the tribunal operates a default 

assumption that claimants will suffer no loss of additional state pension rights, with 

the onus on the claimants to persuade the tribunal otherwise. Please say whether 

you agree or disagree, explaining why. 

In line with the response to Question 2 above, we agree with this proposal. This is on the 

basis of the introduction of the single tier state pension, and the understanding that the 

chances of measurable loss being nil or relatively small. This also avoids additional (and in 

most cases unnecessary) complexity being added to the assessment of loss. 

Question 4: The working group proposes that the tribunal operates a default 

assumption that claimants will suffer no loss by reason of losing the facility to make 

employee contributions (including AVCs), with the onus on claimants to persuade 

the tribunal otherwise. Please say whether you agree or disagree, explaining why.  

We agree that employee contributions and employee funded AVC contributions should not 

be taken into account for pension loss purposes as the employee is still free to make 
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contributions of the same amount to a personal pension from whatever sum the tribunal 

awards in respect of salary loss or from salary received from future employment. 

In relation to any employer contribution related to employee AVCs, our understanding is 

that whilst this is relatively rare it is becoming more prevalent reflecting amongst other 

factors TUPE protections and scheme design features aimed at encouraging pension 

saving above the scheme minimum.  

We agree that it is appropriate for the default approach to be that the claimant will suffer no 

loss by reason of losing the facility to make AVC contributions and that the onus is on the 

claimant to persuade the tribunal otherwise if they consider they have suffered loss in this 

respect. 

Question 5: The working group proposes that the tribunal operates the following 

default assumptions in a simple DC case where the contributions method is 

deployed: 

 The claimant was an eligible jobholder in the job from which he or she was 

dismissed and was therefore entitled to be auto-enrolled. 

 The claimant did not opt out of the scheme into which he or she had been 

auto-enrolled. 

 In the context of any successful mitigation of loss through finding future 

employment, the claimant would remain an eligible jobholder entitled to be 

auto-enrolled. 

 The claimant would not opt out of that scheme either. 

 In the context of assessing future pension loss, the claimant would need to 

give credit for employer contributions from the hypothetical future employer at 

the mandatory minimum level. 

 If the claimant wishes to claim additional pension loss, for example by 

contending that the respondent would have paid more than the mandatory 

minimum level of contributions, as a result of membership of a more generous 

DC scheme, he or she bears the onus of persuading the tribunal. 

Please say whether you agree or disagree, explaining why.  
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We agree with the first five bullet points, on the basis that these are rebuttable default 

assumptions. We also agree with the final bullet point.  

Question 6: The working group proposes that the tribunal operates the following 

default assumptions in a simple DB case: 

 Reliance only on the contributions method, meaning no award for loss of 

enhancement of accrued pensions. 

 If the claimant successfully mitigates loss through finding future employment 

with comparable DB benefits, or the tribunal expects the claimant to do so, 

there will be no loss of pension rights beyond the start date of the new 

employment. 

 If the claimant successfully mitigates loss through finding future employment 

with inferior DC benefits, or the tribunal expects the claimant to do so, then 

(unless a complex approach is merited) the tribunal will adopt the same 

assumptions about auto-enrolment as set out in relation to DC schemes. 

Please say whether you agree or disagree, explaining why.  

In relation to the first bullet point, the rationale for moving to this assumption seems 

wrongheaded. For reasons of simplicity this approach could be adopted but we would 

imagine that there may be relatively few "simple DB cases" where that assumption would 

be appropriate and not sought to be rebutted (subject also to comments in response to 

Questions 8 and 9). The proposal allows the employee to demonstrate this which should 

cater for concerns a claimant may have in this regard. It may also be that such cases are 

dealt with as part of the ‘complex approach’ procedure.  

We agree with the second and third bullet points. 

Question 7: The working group proposes that the tribunal adopts the following 

approach in complex cases: 

 Cases with a realistic prospect of the tribunal making a significant award for 

loss of pension rights would be identified at an early stage, through a 

telephone preliminary hearing, and have a split liability/remedy hearing. 
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 If the claimant succeeded at the liability stage and there remained a realistic 

prospect of a significant award for loss of pension rights, there would be a 

two-stage remedy hearing: 

 The purpose of the first remedy hearing would be to enable the tribunal 

to set the figures for non-pension loss and to make findings on areas 

relevant to the calculation of pension loss (following which the parties 

would be given a time-limited opportunity to agree the quantum of 

pension loss). 

 In the absence of agreement, the tribunal would proceed to a second 

remedy hearing to finalise the figures for pension loss. There would be 

two preferred approaches: (a) the Ogden tables approach using a 

discount rate of 2.5%; or (b) more rarely, the actuarial expert approach. 

 There would be active consideration of judicial mediation. 

Please say whether you agree or disagree, explaining why. 

This would appear to depend primarily on Employment Tribunal procedure; we have no 

specific comments on this question.  

Question 8: Do you have anything further to say about the working group’s proposal 

for a distinction between “simple” and “complex” cases? What additional guidance 

do you believe should be given about when to choose one approach over the other? 

Given the difference in approach between the simple and complex cases, our view is that it 

needs to be clear as to when the complex approach will apply over the simple approach. 

Guidance will be needed on the factors which will determine which approach should apply.  

The consultation paper notes that the complex approach will be similar to the substantial 

approach in the current Guidance. Given the uncertainty currently about when the 

substantial approach should be used, and that many of the factors involved in the 

substantial approach are now out dated, guidance will be needed on this.  

The consultation notes that the simple approach will be used for most cases, DC and DB. It 

appears from the consultation document that the complex approach will be used in DB 

cases where DB benefits will not be replicated. Our experience is that it is more common 

that DB benefits cannot be replicated by a future employer, and there will be cases where it 
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will not be known at the point of claim whether a future employer will provide a DB pension 

arrangement.  Guidance will be needed on which DB cases it is envisaged the simple 

approach will be used. 

The consultation paper notes that the complex approach will be used where there is a 

realistic prospect of a significant award for loss of pension rights. Guidance will be needed 

on how parties will be able to identify cases where a significant award for loss of pension 

rights might be made, and also on what the Tribunal considers would be a ‘significant’ 

award.  

The consultation paper refers to the simple approach being used for DB cases ‘where the 

period of loss is relatively short’. Guidance on what the Tribunal considers a ‘relatively 

short’ period to be would be helpful. 

Question 9: What examples would you like to see in Presidential guidance to assist 

parties and unrepresented litigants in understanding the proposed revised approach 

to calculating loss of pension rights? 

Criteria, worked examples, and scenarios would assist so that it is clear what approach 

(simple or complex) would be adopted, and how the loss under that approach would be 

calculated.  

The consultation paper notes that claimants should be discouraged from stating ‘to be 

confirmed’ in the schedule of loss in respect of the amount claimed for pensions loss. 

Parties will therefore need clear guidelines of how loss should be calculated as they will 

need to provide a figure for this as part of the schedule of loss and counter-schedule from 

the respondent parties often consider this as part of settlement discussions before 

proceeding to Tribunal. 

An explanation of the factors which would limit or extend the amount of pensions loss in 

assessing pensions loss would assist (for example the likelihood of employment with an 

employer with equivalent pension provision and likelihood the claimant would have left 

employment with the respondent for some other reason etc.). 
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