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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession 

We have a statutory duty to work in the public interest1, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

We welcome the opportunity to consider and respond to this consultation on the Financial 

Conduct Authority’s proposed rules and guidance for the secondary annuity market. This 

response has been prepared on behalf of the Law Society by members of our Pensions 

Law Sub-Committee.   

The Committee has focused its response on Question 3 of the consultation paper, given its 

legal content. 

Question 3: Do you agree with our proposals that at first contact all sellers should be 

informed about the possible need for contingent beneficiary consent, and that FCA 

should make rules in relation to contingent beneficiary consent?  

To comply with the current legislative restrictions, existing annuities will have a ‘no 

assignment (assignation)/surrender’ clause (except for trivial commutation) and will 

therefore not have a contractual term covering whether or not the consent of a contingent 

beneficiary is required to an assignment. (In any event, a significant number of the annuities 

will have been bought on a ‘spouse at date of death’ basis as the purchase price will have 

been derived from contracted-out/protected rights monies or that basis was chosen by the 

primary annuitant). 

                                                 
1
 Solicitors (Scotland) Act section 1 
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As a result, there are two legal questions. The first is whether or not it is competent for 

providers to agree with the policyholder to endorse the policy to remove that condition when 

the trustees/provider of the purchasing scheme would have regarded that provision as an 

essential condition given their potential tax liability. 

The second is whether or not the consent of the contingent beneficiary is required. On this 

question, the Committee notes that the FCA intends that insurers should seek legal advice 

on this point but this is an additional cost for insurers and some uncertainty may remain. 

It is the Committee’s view that the Government should legislate to provide a ‘permissive 

override’ that allows insurers to agree to an assignment/assignation/surrender and to do so 

without the consent of any contingent beneficiary. It would then follow that the FCA’s 

guidance should be that the seller is informed of the impact of the assignment/surrender on 

contingent beneficiaries and that the seller is recommended, where practical, to discuss 

their proposal with their contingent beneficiary.  

 

 

 

 

 

 

 

 

 

 

For further information and alternative formats, please contact: 

Gael Scott 

Policy Executive  

DD: 0131 476 8117 
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