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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public. We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s legal profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.  

We welcome the opportunity to consider and respond to the consultation on Tribunal Fees 

in the First-tier Tribunal (Immigration and Asylum Chamber and Upper Tribunal 

(Immigration and Asylum Chamber). This response has been prepared on behalf of the Law 

Society of Scotland by members of our Immigration Law Sub-committee, Administrative 

Justice Sub-committee, and Access to Justice Committee.  

General Comments 

We disagree with the proposals on fees for immigration and asylum appeals as contained in 

this consultation and all our comments should be read in the light of this position.  

Question 1: Do you agree with the fee charges proposed in the First-tier Tribunal as 

set out in Table 1? Please give reasons.  

We do not agree with the fee charges proposed in Table 1. The proposed increase in fees 

for appeals in the First-tier Chamber from £80 to £490 (paper) and from £140 to £800 (oral 

hearing) represent around a 500% increase. We do not consider that the proposals will 

achieve the Government’s stated objective of “protecting the vital principle of access to 
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justice”.1 In particular, we consider that it is unrealistic to believe that individuals seeking a 

review of decisions can fund such payments, and therefore we consider that the proposals 

risk denying appellants an effective remedy in many cases. 

In relation to the differential charges for oral hearings, please see our reply to Question 4 

below.  

We are aware that the Scotland Act 2016 provides for responsibility for the administration of 

those tribunals whose functions and administration are currently reserved to the UK 

Parliament and the Ministry of Justice to be devolved to the Scottish Parliament and 

Government. We see parallels between the increases proposed in this consultation and 

recent increases in fees for Employment and Employment Appeal Tribunals, which have 

drawn particular criticism from trade unions and others regarding their impact on access to 

justice.2 We are also aware that a decision may be taken to devolve responsibility for 

Employment Tribunal fees to Scotland. We consider that responsibility for the 

administration of Immigration and Asylum Tribunals (including fees) could in principle be 

devolved to the Scottish Parliament and Government in similar way to the devolution of 

responsibility for Employment Tribunal administration and fees.3 We therefore invite the 

Ministry of Justice to consider whether, before proceeding further with these proposals, it 

should enter into consultation with the Scottish Parliament and Government, and with other 

devolved administrations, about them.  

As refugee protection and humanitarian protection appeals will usually be exempt from any 

fee,4 it is likely that the majority of cases where fees will be required to be paid will be 

human rights claims, deportation cases and EU appeals.  

It should be noted that for the majority of human rights claims, the appellant will already 

have been required to pay a Home Office fee of at least £811 plus £19.20 for biometric 

enrolment and £500 for the Immigration Health Surcharge, per person. The threat of further 

appeal fees may discourage lodging appeals, particularly if it is less expensive to submit a 

                                                 
1
 Consultation document, p 4 

2
 Law Society of Scotland, Employment Tribunal Fees – Report (July 2014) available online at 

https://www.lawscot.org.uk/media/334389/employment-tribunal-fees-report.pdf  
3
 These issues are discussed further in McGill & Co, Increase in Immigration Tribunal Fees (25 April 2016) 

available online at http://www.mcgillandco.co.uk/Blog/2016/5/1/increase-in-immigration-tribunal-fees  
4
 Consultation document, p 11 

https://www.lawscot.org.uk/media/334389/employment-tribunal-fees-report.pdf
http://www.mcgillandco.co.uk/Blog/2016/5/1/increase-in-immigration-tribunal-fees
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further application. This could lead to a worrying pattern whereby decisions of the Home 

Office go unchecked and incorrect decisions remain unchallenged. 

For deportation cases, the fundamental issue involves the assessment of risk and quasi-

criminal law matters. Immigration deportation appeals will involve high fees however there 

are no fees in the criminal courts. This could lead to complicated situations whereby a 

Sheriff of the criminal court might order deportation without knowing a person may not be 

able to afford to appeal this decision. This will ultimately restrict access to justice and could 

result in incorrect decisions being enforced without challenge. 

Many EU cases are appeals against a refusal to issue documentary confirmation of an 

automatic right. These are rarely discretionary decisions. As such, we believe that to 

require payment of significant fees for the vindication of an automatic right is not 

proportionate. 

Accountability 

A further cause for concern is that, without the ability to challenge decisions of the Home 

Office, the quality of the decisions issued will suffer as a result of the decreased likelihood 

that such decisions will face the impartial scrutiny of an Immigration Judge of the First-tier 

Tribunal. 

Comparable Fees 

It should be noted that the proposed fees are far higher than for any other tribunal in the 

United Kingdom, many of which are free to access, and more expensive than most court 

fees as well. For example, to appeal a benefits decision is free of charge, while the fee to 

claim money owed starts from just £18 in Scotland.5 To petition for sequestration, make an 

application for simplified divorce or dissolution of civil partnership, or appeal to the Sheriff 

Principal is slightly more expensive with a fee of £113 in the Sheriff Court.6 No adequate 

reasons are provided by the Ministry of Justice as to why the proposed fees are significantly 

higher than comparable fees within the tribunal system. 

                                                 
5
 Fee for the small claims process for an action for a sum of £200 or less. Sch 2, The Sheriff Court Fees Order 

2015. 
6
 Sch 2, The Sheriff Court Fees Order 2015. 
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Justification 

The Ministry of Justice have failed to demonstrate the reasons for such a significant 

increase in fees. Although it is stated that only 9% of costs were recovered from fees in 

2014/2015, such a large increase in fees may not result in higher cost recovery if the 

charges inhibit appellants from taking their case to tribunal.   

Question 2: Is there merit in us considering an exemption based on the Home Office 

visa fee waiver policy? If so, do you think there should be a distinction between in 

country and out of country appellants? Please provide reasons.  

We agree that those who have been accepted by the Home Office visa fee waiver policy 

should be exempt from tribunal fees. We do not believe that there should be a distinction 

between in country and out of country appellants as a matter of fair and equal treatment. 

However, we are concerned that the Home Office’s current fee waiver policy is extremely 

restrictive and requires the applicant to be in a state of destitution (as defined within the 

guidance) or that payment of the fee would place them in a state of destitution.7 This must 

be proved by providing documentary evidence for example, of current finances, letters of 

support from charitable organisations, food banks, friends and family. 

The threshold test of ‘destitution’ is high. It should be noted that the fee exemptions which 

exist for civil cases in courts require a lower financial threshold to be met. Care should be 

taken to ensure that the full range of exemptions available will protect access to justice for 

those of low and moderate resources.  

We believe that in such cases appropriate state funding should be made available to 

enable those individuals seeking to challenge decisions that impact on their life and 

wellbeing. This recognises the broader humanitarian aspect of supporting asylum seekers, 

refugees and those in fear of significant harm. 

                                                 
7
 UK Visas and Immigration, Chapter 1a of the immigration directorate instructions, Fee waiver guidance (April 

2015) available online at https://www.gov.uk/government/publications/chapter-1a-applications-for-fee-waiver-
and-refunds  

https://www.gov.uk/government/publications/chapter-1a-applications-for-fee-waiver-and-refunds
https://www.gov.uk/government/publications/chapter-1a-applications-for-fee-waiver-and-refunds
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We would also note that we understand the legal aid exemption will apply to those in 

Scotland in the same way as elsewhere in the UK. However, clarification of this point would 

be welcome in light of the separate legal aid system in Scotland. 

Question 3: Do you believe that there are alternative options that the Ministry of 

Justice should consider in relation to the fee exemptions scheme in the Immigration 

and Asylum Chamber of the First-tier Tribunal?  

The following alternative options to the Ministry of Justice’s proposals for the fee waiver 

scheme should be considered. 

Extension of exemptions 

Existing exemptions could be further extended, for example, to any applicant with an 

income which is up to 10% above the living wage. 

Judicial discretion  

A decision on waiving a fee for appeals could be made after the hearing but before 

promulgation of the decision. However, this does not solve the access to justice issues at 

the initial stages of lodging the appeal. The matter of appropriate fees could be discussed 

at a pre-hearing stage where an appropriate fee could be determined or a partial or full fee 

exemption be issued on merits by the Immigration Judge of the First-tier Tribunal. 

Question 4: Do you agree with our proposal to introduce fees at full cost recovery 

levels in the Upper Tribunal? Please provide reasons.  

As stated above, we oppose the Government’s proposal to charge fees for appeals to the 

Upper Tribunal. The proposed fees of £350 and £510, in addition to the other proposed 

fees are excessively high and will, in many cases, be beyond the financial means of those 

seeking a review of the decision. We believe that access to justice demands that the 

exercise of a right of appeal should not be inhibited by lack of financial resources.  We 

believe that the introduction of fees at full cost recovery level in the Upper Tribunal will have 

precisely that effect. As demonstrated by the impact of fees in the Employment Tribunal, 
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the introduction of significantly increased fees resulted in fewer cases being taken to 

Tribunal. 8  

If there is a situation where only the very rich or very poor can access the Immigration and 

Asylum Chamber then the number of cases, including cases which would have succeeded, 

will be greatly reduced. In addition to the loss of access to justice, this would ultimately 

result in a lack of clarity in the law as significantly less guidance would be issued by the 

tribunal in relevant areas, and potentially a lower standard of initial decision making as a 

result. 

Tribunals form a key component of the justice system and access to them is required for 

the rule of law. The commercialisation of the Immigration and Asylum Chamber would 

greatly restrict access to justice and disproportionately affect vulnerable appellants who 

would likely be unable to afford the proposed fees. 

The Immigration and Asylum Chamber does not only consider private law rights but also 

deals with matters of public law. To require full cost recovery in vindication of a fundamental 

right could create a situation where the Government have nothing to lose and everything to 

gain in litigating matters. This may result in a change of conduct at both the decision and 

appeal stage. 

In addition, in the Immigration and Asylum Chamber, one of the parties to the litigation is 

always the State (the Home Secretary, Entry Clearance Officer, or Immigration Officer). The 

State (i.e. one party) would not be required to pay any fee to respond to an appeal under 

this proposed system, contrary to standard civil procedure. This would move the burden of 

funding the system of checks and balances from the State to the individual. 

It is said that higher fees should be paid for oral hearings because they cost more, however 

the need for oral hearings would, potentially, be reduced if: 

(a) legally adequate decisions based on a proper approach to the evidence and law are 

consistently made at first instance;  

                                                 
8
 https://www.lawscot.org.uk/media/334389/employment-tribunal-fees-report.pdf  

https://www.lawscot.org.uk/media/334389/employment-tribunal-fees-report.pdf
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(b) the Department was present at all initial appeal hearings so that the Immigration Judge 

might take a more informed view of the case before him/her;  

(c) the Department’s representatives were authorised to decide whether to concede 

substantive parts of the appeal (a ground of appeal) and/or constituent elements of what is 

in issue e.g. a limb of the immigration rules etc;  

(d) the Department engaged more fully with case management and procedures, including at 

the stage of onward appeals, where the Secretary of State is obliged but fails (or refuses) to 

respond and/or to reply to successful applications for permission to appeal 

Question 5: Do you agree with our proposals to introduce fees for applications for 

permission to appeal both in the First-tier Tribunal and the Upper Tribunal? Please 

provide reasons.  

As stated above, we disagree with the proposed increase in fees. We oppose the 

introduction of fees for applications for permission to appeal in both the First-tier Tribunal 

and the Upper Tribunal because we believe that the costs of challenging a decision will 

create a barrier to justice and legitimate review of decisions. The potential cumulative cost 

to individuals is deeply worrying and we believe, as with the significant barrier to 

employment tribunals caused by the introduction of fees, such fees would seriously impact 

the number of cases in the First-tier and Upper Tribunals. This would be a serious blow to 

access to justice.  

It should be noted that Permission to Appeal to the Upper Tribunal is only made on the 

grounds that an error in law has been made by the Immigration Judge of the First-tier 

Tribunal. We believe that introduction of fees is not only unfair but will also result in lowering 

the quality of decision making at the Immigration and Asylum Chamber if legally incorrect 

decisions of specialised Immigration Judges of the First-tier Tribunal are not appealed to 

the higher chamber as a result of parties being discouraged from appealing due to the fees 

involved. This could result in legal uncertainty and incorrect legal decisions being followed 

at the First-tier Tribunal. 
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In addition, if the increased fees did trigger a drop in the volume of cases, then the 

proposals would have also failed to address the funding issue set out in the consultation 

document. 

Although we disagree with the proposal to introduce fees, if fees are to be introduced, we 

believe that they should be nominal and remain at a similar level to the current fees of £80 

and £140. We suggest that a compromise proposal could involve a nominal fee for the 

Permission to Appeal application which would be refunded if Permission to Appeal is 

granted. 

Question 6: Do you believe that alongside the fees proposals in the Upper Tribunal, 

the Government should extend the fee exemptions policy that applies in the First-tier 

Tribunal to fees for appeals to the Upper Tribunal? Please provide reasons.  

Subject to our comments and concerns about the proposed exemption policy in response to 

Question 2 above, and our objection to the introduction of fees for appeals to the Upper 

Tribunal, we agree that fee exemptions available in the First-tier Tribunal for fees for 

appeals to the Upper Tribunal should be extended to those appeals. We see no valid 

reason for not extending the fee exemption policy to such appeals. 

It should be further noted that  fee exemptions at the Upper Tribunal should, as a minimum, 

be at least at the same level as that of the Court of Session if the Upper Tribunal is to have 

the same status as the Court of Session.   

Question 7: We would welcome views on our assessment of the impacts of the 

proposals set out in Chapter 1 on those with protected characteristics. We would in 

particular welcome any data or evidence which would help to support these views.  

It has been accepted in the Equality Statement of the Ministry of Justice that under section 

149 of the Equality Act 2010 ‘due regard’ must be had to the need to eliminate unlawful 

discrimination, harassment, victimisations and any other conduct prohibited by the Act. At 

paragraph 4.3 of the Equality statement it is accepted that indirect discrimination is likely to 

be experienced by people from Black, Asian and minority ethnic backgrounds. However, it 

is stated that ‘the Government believes this is justifiable’.9 

                                                 
9
 Equality Statement, para 4.4 
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We would also point out that other groups are likely to face discrimination as a result of the 

proposals. 

By virtue of jurisdiction, a national of the UK will never be a party to an appeal at the 

Immigration and Asylum Chamber as they are not subject to immigration control. As such, 

there is clear discrimination based on nationality.  

In addition, the Government should consider the extent to which appeals before the 

Immigration and Asylum Chamber are from non-European Union and non-white nationals, 

and whether the proposals would lead to discrimination based on race. In our view, such 

discrimination is likely to occur. 

We are concerned by this approach to the duties and obligations under the Equality Act 

2010.  We do not believe that restricting access to justice to several groups of First-tier 

Tribunal service users can be considered justifiable on the grounds of following the 

principles of ‘Managing Public Money’. Restricting access to justice to some of the most 

vulnerable members of our society for financial reasons cannot be considered as 

acceptable policy in a democratic society founded on the rule of law.   
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