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Introduction 

 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.    

 

We welcome the opportunity to consider and respond to the SCVO’s consultation on the 

future of charity fundraising regulation in Scotland.  This response has been prepared on 

behalf of the Law Society of Scotland by members of our Charity Law sub-committee. 

 

General Comments 

 

We understand that this consultation is directed primarily at charities in Scotland, with the 

possibility of wider consultation on more developed recommendations later on. None the 

less, we would like to offer comments at this still formative stage, in the hope that the 

Working Group may find them helpful as they progress their proposals. Many of our 

members act as advisers to charities, as well as to other bodies currently entitled to raise 

funds from the public in Scotland. The sub-committee has followed the Scottish debate 

generated by the Etherington Report with interest, and was represented at the SCVO 

Fundraising Summit in November 2015. 
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It may be helpful to say at the outset that while we favour a version of Option 3 as set out in 

the consultation document, we also see merit in a combination of Options 1 and 3. Our 

reasons will become clear from our responses to the individual questions. 

Questions 

1. Do you agree with the vision of the working group? 

We suggest adding a further component to the vision as follows: 

 “Is proportionate to the size and profile of the fundraising community in Scotland, 

avoiding unnecessary burdens.”  

The importance of maintaining proportionality in regulation is widely accepted, but perhaps 

needs to be spelled out expressly in the present context.  

We note also that the vision appears to be confined to “charity” fundraising. It must, 

however, take account of the fact that fundraising is permitted in Scotland, as in England 

and Wales (“E&W”), for purposes which are “benevolent or philanthropic” but not 

necessarily “charitable”. The vision must therefore encompass non-charity bodies entitled to 

raise funds from the public in Scotland along with those who raise funds on their behalf. 

SCVO, whose membership we understand includes a significant proportion of non-charity 

voluntary sector organisations, may be able to quantify the extent of fundraising undertaken 

by or on behalf of such bodies. The practical importance of this is that OSCR currently has 

only a limited jurisdiction over non-charities, which is concerned principally with preventing 

unauthorised use of the charity “brand” rather than controlling fundraising methods. 

2. Do you have any comments on the principles adopted by the Working Group? 

 Clear and accessible 

In relation to this principle we highlight the need to establish at the outset exactly what 

problem or problems the reform proposals are seeking to address. There is insufficient 

clarity as yet about what needs to be ‘fixed’ in Scotland, and that makes it difficult to assess 

what is being proposed by way of possible solutions. SCVO’s review has been prompted by 

events in E&W rather than a clearly evidenced loss in public confidence in fundraising 
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organisations in Scotland. On the contrary, recent opinion surveys suggest that public 

confidence in charities in Scotland is high. There needs to be a clear understanding of what 

is wrong and needs to be put right, which should lead on to deciding what the correct 

solution is, and that in turn leads to the question of what sort of regulatory framework would 

best deliver that solution. Arguably, if the proposals are all about preserving public 

confidence in charities (and non-charity organisations entitled to fundraise), the first step 

should be to ask the public exactly what their concerns are. 

We accept, however, that the Etherington Report and its aftermath make some change in 

Scotland inevitable, and that an opportunity has arisen to improve the existing system in 

Scotland, even if no radical need for change has been identified. For practical purposes, 

therefore, we take it that the proposals are directed at controlling “aggressive fundraising” 

(to use a convenient label) of the kind which gave rise to the Etherington review. Public 

collections, and fundraising through professional fundraisers and commercial participators, 

are already the subject of statutory regulation in Scotland, but aggressive fundraising as 

such – in the form of unreasonable intrusion on privacy, the making of unreasonably 

persistent approaches, exerting undue pressure to donate, and the making of false or 

misleading statements about how donated funds are to be deployed – is not1, though the 

Scottish Ministers have power under the Charities and Trustee Investment (Scotland) Act 

2005 (“the 2005 Act”) to introduce regulation: see section 83(2)(h). As we understand it, this 

is the particular fundraising “mischief” which the current proposals are setting out to 

address, but it would be helpful if that were clearly stated in future communications in the 

context of this consultation, so that all stakeholders contributing to the consultation have a 

common understanding of the problems which are the focus of concern. . 

There are further points on the scope of the three proposed options on which it would be 

helpful to have clarification, as follows: 

1. To what extent will non-charitable (i.e., benevolent or philanthropic) fundraising be 

covered? (See above); 

                                                 
1
 The Charities and Benevolent Fundraising (Scotland) Regulations 2009 require certain statements – primarily in 

relation to remuneration - to be made by fundraisers, but do not cover the full range of matters envisaged by section 

83(2)(h) of the 2005 Act as regards false or misleading statements. 
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2. To what extent will professional fundraisers (as opposed to charities or non-charity 

organisations using their own staff or volunteers to fundraise) be covered? (The answer 

to this has implications for OSCR’s jurisdiction); 

3. To what extent will “stewardship” be covered? The term is used by the Church of 

Scotland to cover education relating to the giving of money in line with biblical principles 

from members of the Church rather than the public at large, but it may involve similar 

techniques of solicitation of funds. There are obvious parallels with other large 

membership organisations such as the National Trust for Scotland.  

 Streamlined 

See our remarks above on proportionality. 

 Connected to the existing regulatory model 

We agree with this as a guiding principle: given that (as above) the objective is to improve a 

system which appears to be working reasonably satisfactorily already, it is better to build on 

what exists rather than introduce radical change. None the less, that approach might not 

rule out (per Option 1) building on the reformed E&W/UK system currently being 

implemented under Etherington, but only in so far as appropriate for Scotland. The key 

issue arising under this principle is how large a role OSCR is to have in an improved 

system for Scotland, and whether its role will be covered by its existing powers and 

resourcing or will require an extension of either or both.  

3. Do you have any comments regarding the benefits of a UK-wide fundraising 

regulator?  

We see some attractions in having a UK-wide system which would deal with the issue of 

fundraising across jurisdictional borders within the UK. Although many of the organisations 

based in E&W which currently raise funds in Scotland are dual-registered cross-border 

charities subject to the jurisdiction of OSCR, it is also currently permissible in certain 

circumstances for E&W-based organisations which are not subject to the jurisdiction of 

OSCR (both charities and non-charities) to fundraise in Scotland. A UK-wide system would 

enable complaints of aggressive fundraising in Scotland by or on behalf such bodies, or 
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corresponding complaints from E&W against bodies based in Scotland and outside the 

jurisdiction of the Charity Commission for E&W, to be addressed by appropriate cross-

jurisdictional referrals. The same would apply in principle to complaints from Northern 

Ireland (“NI”) against organisations based in E&W or Scotland, or against NI organisations 

from the other two jurisdictions. The simplest way to set up such cross-jurisdictional 

referrals would be by UK legislation.  

It is a striking feature of the Etherington proposals that submission to the jurisdiction of the 

new Fundraising Regulator is to be compulsory (in effect) only for charities which spend 

more than £100,000 a year on fundraising. There are difficulties with this which we note 

below, but this very high threshold in Scottish terms would leave the bulk of charities in 

Scotland unregulated by the UK system, except on an opt-in basis. (We are aware of 

estimates which suggest that the number of Scottish charities which spend more than 

£100,000 a year on fundraising may account for no more than 1% of the total number of 

charities registered with OSCR.) We therefore suggest as a possibility that Scottish 

charities (and non-charities permitted to fundraise) which reach this threshold should be 

compulsorily subject to the UK-wide system, along with any charities (or non-charities) 

undertaking cross-jurisdictional fundraising, leaving those organisations with fundraising 

spend below the threshold which fundraise only in Scotland to be covered by the system of 

self-regulation proposed under Option 3.  

This approach would assume that the Etherington review was right to identify organisations 

with a high fundraising spend as those most likely to be associated with aggressive 

fundraising, but would also take advantage of the proposed new UK-wide system to 

address the issue of aggressive cross-jurisdictional solicitation by fundraising organisations 

generally, regardless of fundraising spend. It seems likely, however, that on these terms the 

vast majority of fundraising organisations in Scotland would avoid compulsory regulation 

under Option 1. 

4. Do you have any comments regarding the potential issues involved in having a 

UK-wide fundraising regulator?  

If the Option 1 UK-wide system were to apply in Scotland even to the limited extent 

suggested above, an important question would arise as to ownership of the former Institute 
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of Fundraising (IoF) Code of Fundraising Practice. At the moment, the intention appears to 

be that IoF is going to hand the Code over to the new Charity Fundraising Regulator. That 

would include all the Scottish content. We understand that there has been a real issue in 

the past with IoF in London not engaging as fully as IoF Scotland would have liked with 

devolved issues, and a concern would be that the same would happen again under a 

supposedly unified UK system. Whatever the outcome, it would be important to ensure that 

there would be proper Scottish ownership of the Scottish aspects of the Code in whatever 

form it was to continue, as well as active Scottish input into management and review of the 

Code. This result might be difficult to bring about in practice. 

More generally, the points as to the scope of the system raised under Question 2 above all 

apply to the proposed UK system under Option 1. Additionally, rules would have to be 

established for defining fundraising spend for the purposes of the £100,000 threshold. This 

might present particular difficulties in the case of non-charity fundraising organisations (if 

they are to be covered by the system), which might not be subject to an existing system of 

regulated accounts from which appropriate information could be taken. 

5. Do you have any comments regarding the benefits of a Scottish Fundraising 

Regulator? 

See below. 

6. Do you have any comments regarding the potential issues involved in having a 

Scottish Fundraising Regulator? 

We do not favour Option 2, so take these questions together. On the view that the existing 

Scottish system “ain’t broke”, though capable of improvement, it would be a 

disproportionate response to a non-problem to set up a free-standing Scottish Fundraising 

Regulator from scratch. It would be a heavy-handed response to the opportunity offered by 

the Etherington and SCVO reviews, and as likely to have a negative as a positive effect on 

Scottish charities and other permitted fundraising organisations. 

7. Do you have any comments regarding the benefits of a system involving enhanced 

roles for charities raising money in Scotland and OSCR? 
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Subject to the possibility of limited engagement with a UK-wide system as outlined above, 

we favour Option 3. As noted, the existing self-regulatory model in Scotland has generally 

been thought satisfactory up to now, and appropriate for the profile of the Scottish 

fundraising community; and Option 3 seeks to replicate the model so far as possible 

following the Etherington-enforced changes at UK level. The “primary focus on self-

regulation by charities themselves” is arguably nothing more than urging charities to do 

what they should have been doing all along: under the Charities and Fundraising (Scotland) 

Regulations 2009, the obligatory fundraising agreements between “benevolent bodies” 

(including charities) and professional fundraisers must include “a statement of the principal 

objectives of the agreement and the methods to be used in the pursuit of those objectives” 

– an opportunity, surely, for charities and other organisations entitled to fundraise to 

stipulate that no aggressive fundraising is to be undertaken on their behalf.  

OSCR already has an indirect role as a back-stop enforcer of this and the public collections 

regulations, at least in the case of charities, in that breach of the regulations by a charity 

may be regarded as a form of misconduct in the administration of the charity justifying 

inquiry and subsequent supervisory intervention. Arguably, a failure by a charity to control 

the fundraising techniques of a professional fundraiser through the statutory agreement 

might amount to misconduct. Enhancement of this “back-stop” or “ombudsman” role for 

OSCR, by proper resourcing, might, however, provide a valuable focus for enforcement of 

existing fundraising regulations, which at present depends largely on criminal sanctions 

which may or may not be applied consistently across Scotland.  

8. Do you have any comments regarding the potential issues involved in a system 

involving enhanced roles for charities raising money in Scotland and OSCR? 

Again, the points raised under Question 2 as to the scope of the system apply. OSCR at 

present has a limited direct jurisdiction over non-charities entitled to fundraise and no direct 

jurisdiction over professional fundraisers. If the focus is to be on charities and OSCR, how 

is aggressive fundraising by or on behalf of non-charities to be addressed? Again, while 

there may be some indirect purchase on professional fundraisers through statutory 

fundraising agreements as suggested above, is that sufficient? Also, is stewardship to be 

treated as fundraising for the purposes of the system? 
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A key component of Option 3 would be the successor to the IoF Scotland Standards 

Committee, and clarification is needed on this proposed “democratic and accountable 

body”. In particular, it would be helpful to know how the representative dimension and 

public accountability of the new body might be secured without the benefit of legislation. 

The role of the new body would presumably be to establish a Scottish Code of Fundraising 

Practice (or equivalent) which would address, among other issues, aggressive fundraising 

in the sense identified under Question 2 above. If there were to be partial engagement with 

Option 1 along the lines suggested under Question 3, the Scottish code would in practice 

have to be compatible with the code promulgated by the UK Fundraising Regulator. If, 

again, the Scottish Code remained non-statutory, there could be difficulty in establishing a 

breach of the code as misconduct in the administration of a charity on which OSCR could 

take action.  

With these issues in mind, we question the suggestion in the consultation document that 

“OSCR’s current powers, or those yet to be commenced within the [2005 Act], would enable 

it to take on [the proposed] enhanced role.” Regulations controlling aggressive fundraising 

could indeed be introduced by Scottish Ministers under section 83 of the 2005 Act, which 

would enable OSCR to intervene against a charity found to be in breach, but direct 

intervention by OSCR to control aggressive fundraising by a permitted non-charity 

fundraising organisation, or by a professional fundraiser, would require extension of 

OSCR’s jurisdiction by primary legislation. Conceptually, such an extension would not be a 

major step, since OSCR already has some preventative jurisdiction over organisations and 

individuals making improper use of the charity brand. Without these changes, however, 

accompanied by commensurate additional resourcing, OSCR’s role in the area of 

aggressive fundraising would in practice be only minimally enhanced.  

9. On the basis of the information currently available, which option do you think is 

the best direction for fundraising regulation in Scotland? 

As above, Option 3, with possible partial engagement with Option 1.  

10. Do you support the introduction of: 

 A Fundraising Preference Service? 
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 A single ‘reset button’ for donors to stop contact from charities? 

 A more graduated system, where certain contact could be stopped by donors? 

 An opt-in register, where donors must first choose to be contacted by charities? 

While we share the concerns which the FPS is seeking to address, we fear that it would be 

unworkable and might do more harm than good by discouraging much inoffensive and 

valuable fundraising. The devil would be in the detail: who, for instance, would press the 

reset button, particularly in the case of vulnerable people, who must surely be the principal 

focus of the service? 

One of the main problems we understand to have been identified by IoF members is that 

almost every communication from a charity can be in whole or in part (whether intended or 

perceived) a “fundraising communication”. Even the act of thanking a donor is viewed by 

some charities as a form of continuation of the donor relationship. Such a letter can contain 

key messages to encourage ongoing gifts. How can we be clear that the NCVO process will 

produce a FPS which genuinely does not attack thank-you letters, and all of the other 

materials which charities issue? 

It is detailed issues such as these, rather than its commendable overall objective, which we 

think would render the FPS unworkable. Accordingly, we do not support its introduction. 

 

 

 

 

 

 

 

 



 

© The Law Society of Scotland 2016   Page | 10 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

For further information and alternative formats, please contact: 

 

Andrew Alexander 

Head of Policy 

E:  andrewalexander@lawscot.org.uk   

W:  www.lawscot.org.uk 

mailto:andrewalexander@lawscot.org.uk
http://www.lawscot.org.uk/

