
The Law Society of Scotland’s Constitutional Law Subcommittee has considered the 

Strathclyde Review on Secondary Legislation and the primacy of the House of Commons. 

 

In particular we have considered the options set out in the Review and have come to the 

following conclusions: 

 

General comment 

 

The House of Lords performs a valuable scrutiny role and is one if the main mechanisms in 

the current constitutional arrangements for holding government to account. The opportunity 

which rejection of a statutory instrument by the House of Lords presents to a government 

should be seen as an opportunity to think again rather than a challenge to the elected House. 

Seen in this light governments should welcome the role which the House plays in relation to 

statutory instruments generally. 

 

Option 1 

 

1.We disagree with any proposal which would remove the House of Lords from statutory 

instrument procedure altogether. The scrutiny function of the House of Lords requires its 

involvement in the consideration of statutory instruments. This is a valuable means of holding 

government to account. 

 

Option 2 

 

2.We agree with the proposals in option 2 to retain the present role of the House of Lords in 

relation to statutory instruments but to codify the conventions on how this power should be 

used. This option seemed to be the better one as it retains the existing scrutiny role and 

enables the House of Lords to hold government to account and also enables the rules to be 

clearly set out and understood. There will be a need for there to be agreement about the 

content and meaning of all the conventions involved. Despite past difficulties in formulating 

an agreed position on the applicable conventions, it should now be even more apparent that 

the current situation requires an agreed position to be reached. The codification will need be 

clear and the effect of the rules adopted will need to be understood: for example will a 

rejection ( either by withholding approval or annulling an order) by the House of Lords be 

fatal to that order or not? 

 

Option 3 

 

3.The Subcommittee is wary of the placing of the conventions and creation of a new process 

for the House of Lords to ask the government to think again, in statute. A development of this 

nature will mean that a key feature of the conventions, namely flexibility will be lost. A 

delaying power may be appropriate for primary legislation (as applied under the Parliament 

Acts) but is it really appropriate for statutory instruments? 

 

I hope this is helpful and if you have any questions please contact me. 
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