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Written evidence submitted by The Law Society of Scotland 

 

Introduction 

 

The Law Society of Scotland aims to lead and support a successful and respected Scottish 

legal profession.  Not only do we act in the interests of our solicitor members but we also 

have a clear responsibility to work in the public interest. That is why we actively engage and 

seek to assist in the legislative and public policy decision making processes. 

 

This response has been prepared on behalf of the Society by members of our 

Constitutional Law Sub-Committee (‘the Sub-Committee’).  The Sub-Committee is 

comprised of senior and specialist lawyers (both in-house and private practice) and 

welcomes the opportunity to comment on the Scottish Affairs Committee Inquiry into 

Scotland’s place in Europe. 

 

Introductory comments 

 

The UK’s exit from the EU is arguably the most significant constitutional development to 

affect the UK since 1945.  Other changes including accession to the European Economic 

Community in 1972, the development of devolution to Scotland, Northern Ireland and Wales 

in the 1990’s, the adoption of the Human Rights Act in 1998 and the creation of the 

Supreme Court in 2005 were important constitutional changes most of which have affected 

the lives of many millions of people living across the UK.  However the UK’s exit from the 

EU has so many significant aspects including economic, financial, legal, social, and cultural, 

which will affect every person living in the British Isles and has as much potential to affect 

many people living in the EU in some ways which are known and understood and in other 

ways which are currently unpredictable.  The impact of the change however will also have 

depth, breadth and far reaching effect for the immediate future and for several years to 

come.  Specifically in connection with legal matters changes will require to be carefully 

thought through.  As Bernard Jenkin MP, the Chairman of Public Administration and 

Constitutional Affairs Committee stated in his note to the Cabinet Office on “Leaving the EU 
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and the Machinery of Government”, this is a “Whole of Government project”.  We have 

analysed  

 

what we perceive to be the most significant public interest issues arising from the UK’s exit 

from the EU and also the most significant issues confronting Scotland’s solicitors.  These 

are detailed later in this paper. 

 

The Whole-of-Government concept is important to recognise in terms of the negotiations 

with the EU because of the breadth, depth and scope of EU Law as it applies throughout 

the UK.  In this context “Whole of Government” should be interpreted as “Whole of 

Governance” to include not only the UK Government and Whitehall Ministries but also the 

Scottish Government, the Northern Ireland Executive and the Welsh Government.  This 

would require a revision of the October 2013 Memorandum of Understanding and 

Supplementary Agreements between the Government, Scottish Ministers, Welsh Ministers 

and the Northern Ireland Executive Committee.  This revision would take into account of the 

extraordinary circumstances which apply because of the UK’s exit from the EU and 

establish structures to help achieve the best outcome for the UK and its constituent nations.  

In particular Supplementary Agreement B which contains the “Concordat on Coordination of 

European Union Policy issues” with Sections B1 relating to Scotland, B2 to Wales, B3 to 

Northern Ireland and B4 providing a common annex needs revision.  Relevant 

considerations are also contained in the Concordat on International Relations, Section D of 

the Memorandum of Understanding and its relevant Sections for Scotland, Wales and 

Northern Ireland and common annex.  Revision of the Memorandum and the annex will 

enhance the UK response by full engagement with the devolved administrations.  A 

common approach will ensure that the “Whole-of-Government” concept is respected.  It is 

crucially important that communications between UK Ministers and the devolved 

administrators are as transparent as possible.  Whitehall departments must be fully 

appraised of the considerations which are of importance to the devolved administrations 

and fully cooperative with the devolved administrations, the Scottish Parliament and the 

Welsh and Northern Ireland Assemblies. 
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Question 1: How will the EU Referendum result affect Scotland’s relationship with 

Europe? 

 

At the moment it is difficult to be certain as to how the EU referendum result will affect 

Scotland’s relationship with Europe.  Much depends on the terms of the withdrawal 

agreement which follows under the Article 50 procedure and the terms of any future 

relationship between the UK and EU. 

 

That having been said in terms of legal issues there are a number of points which emerge 

from the UK’s exit from the EU and on which it is possible to comment.  They relate the 

following range of public interest issues:- 

 

A. Ensuring consistent application of the law 

B. Freedom, security and justice 

C. Recognition of judgements and enforcement of citizens’ rights 

D. Court of Justice of the European Union cases. 

E. Immigration, residence, citizenship and employment status 

F. The impact of UK exit negotiations on the devolved administrations  

 

Question 2: In light of the way Scotland voted in the EU Referendum, what options 

exist for Scotland to remain a member of the EU? 

 

The EU Referendum Act 2015 Section 1 provided that the question to appear on the ballot 

paper is:- 

 

“Should the United Kingdom remain a member of the European Union?” 

 

The question was recommended by the Electoral Commission and relates to the withdrawal 

of the UK as Member State rather than any constituent part of the UK. 

 

The Treaty on the European Union and the Treaty on the Functioning of the European 

Union (2012/C326/01) provides in Article 49 that “any European State which respects the 

values referred to in Article 2 and is committed to promoting them may apply to become a 
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member of the Union”.  Membership of the EU is therefore limited to European States.  

Furthermore Article 52 provides that “the Treaty shall apply to the member states” which 

include the “United Kingdom of Great Britain and Northern Ireland”. 

 

To become a member of the EU a territory requires to be a state.  There is no provision in 

the Treaties for non-state membership, therefore (unless the Treaties are amended) in 

order to become a member of the EU Scotland would require to be recognised as a state in 

international law and apply for membership of the EU under Article 49.  That, in turn would 

require that Scotland would be independent of the UK.   

 

Recognition as a State in International Law is accorded when the following conditions 

apply:- 

 

(a) Recognition as a State in International Law, evidenced ideally by a decision to admit it to 

UN membership 

(b) The viability of the State: a permanent population, defined territory and effective 

government not subject to external control. 

 

Question 3: What Role will Scotland have in the Process of the UK’s withdrawal from 

the EU? 

 

In formal terms this is a matter for negotiation between the United Kingdom Government 

and the Scottish Government subject to the Memorandum of Understanding and 

Supplementary Agreements of October 2013.  However Prime Minister David Cameron 

gave a statement in the House of Commons on 27 June 2016 which emphasised that the 

UK Government would “fully involve the Scottish, Welsh and Northern Ireland 

Governments.”  This was reiterated by the Prime Minister Theresa May following her 

meeting with the First Minister Nicola Sturgeon on 15 July when she said she had made it 

clear to the First Minister that she wanted “the Scottish Government to be fully engaged in 

our discussions” and that the Prime Minister would not trigger Article 50 until she thought 

that she had a “UK approach and objectives for negotiations” 
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However the UK Parliament, the Scottish Parliament and the other devolved assemblies 

Civic Society Bodies, Trade Unions, Professional Bodies, Universities, Churches and other 

religious and representative organisations, all have a role to play in commenting upon and 

informing the negotiations.  Governments do not have a monopoly on wisdom and therefore 

it is most important that the negotiations proceed after the Government has undertaken the 

widest consultation.  A “Whole-of-Governance” approach requires nothing less. 

 

Question 4: What Future Relationship with the EU would be best for Scotland? 

 

It is impossible to identify which relationship would be “best” for Scotland as each option 

has political, legal, social and economic advantages and disadvantages. 

 

The options for a future relationship between Scotland and the EU are as follows:-  

 

1. Remain within the UK and participate in a WTO Membership relationship 

 

 This scenario will take place if the UK withdraws without simultaneously concluding 

negotiations with the EU on the new relationship. 

 

The UK is a member of the WTO but its membership will need to be refreshed and in 

certain respects negotiated and ascertained.  This will most likely involve the re-

submission of a revised UK schedule of commitments. However, the UK’s exit from the 

EU may also have an impact on some of the EU schedules of commitments under the 

WTO framework which may also have to be renegotiated (as they were defined when 

the UK was a member of the EU and accordingly third countries would have access to 

its market). 

 

2. Remain within the UK which joins the EFTA and EEA agreements 

 

European Free Trade Association (EFTA) 

 

The European Free Trade Association is an inter-governmental organisation set up for 

the promotion of free trade and economic integration for the benefit of its four member 
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states which are Liechtenstein, Norway, Iceland and Switzerland.  The association 

works under the EFTA Convention EFTA’s Free Trade and Partnership Agreements and 

the European Economic Area (EEA) Agreement 

 

EFTA was founded by the Stockholm Convention in 1960.  The association was 

designed to provide liberalisation of trading goods amongst its members states as a 

response to the establishment of the European Economic Community (EEC).  The UK 

was one of the founding members of EFTA but left the association in 1973 in order to 

join the European Community.  Re-joining EFTA would be subject to the agreement of 

the member states. 

 

The key to understanding EFTA is that it is a free trade area rather than customs union. 

Member States set their own tariffs and can make free trade agreements with other 

countries independently of the association.  EFTA currently has 27 free trade 

agreements covering 38 countries. 

 

The EFTA states have their own arrangements with the EU. Three EFTA States 

(Norway, Liechtenstein and Iceland) have the European Economic Area Agreement 

(EEA) with EU. Joining the EEA would in addition require the agreement from 

EFTA/EEA states and the 27 EU member states. Switzerland has separate framework 

of bilateral agreements with EU.  

 

European Economic Area (EEA) 

 

The agreement on the European Economic Area which came into effect on 1 January 

1994 creates a single market between the EU and the three EEA/EFTA states.  The 

EEA agreement provides in Article 1 that the aim of the agreement is to “promote a 

continuous and balanced strengthening of trade and economic relations between the 

contracting parties with equal conditions of competition, and the respect of the same 

rules, with a view to creating a homogeneous European economic area”. 

 

Article 1, paragraph 2 continues “In order to attain the objectives set out in paragraph 1 

the association shall entail, in accordance with the provisions of this Agreement: 
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(a) the free movement of goods; 

(b) the free movement of persons; 

(c) the free movement of services; 

(d) the free movement of capital; 

(e) the setting up of a system ensuring that competition is not distorted and that the 

rules thereon are equally respected; and 

(f) closer co-operation in other fields, such as research and development, the 

environment, education and social policy.”   

 

The Agreement also covers consumer protection, small and medium sized enterprises, 

tourism, audio-visuals and civil protection. 

 

The agreement does not cover nor require participation in the EU policies such as the 

Common Agriculture and Fisheries Policies, the Customs Union, the Common Trade 

Policy, Common Foreign and Security Policy, Justice and Home Affairs, or Monetary 

Union.   

 

If the UK left the EU but remained a member of the EEA it would still be subject to the 

vast majority of EU regulations but would not have direct influence or representation in 

any of the EU institutions.  There would only be indirect influence such as the right to be 

consulted on EU proposals affecting the UK.  The publication “This is EFTA” in its 2015 

edition states that the “EEA/EFTA states do not have the right to participate in the 

political decision making within the EU institutions.  The EEA agreement does however 

provide the EEA/EFTA state experts with the opportunity to contribute to the shaping of  

 

EU legislation at the preparatory stage by participating in the European Commission’s 

Expert Groups and Comitology Committees.”  These expert groups advise and assist 

the Commission with the drafting on new laws which the EU Council administers and the 

European Parliament subsequently adopt.  The publication goes on to say that 

whenever “the European Union adopts or amends an Act related to the single market 

the contracting parties assess its EEA relevance with a view to amending the applicable 

Annex to the EEA agreement in order to align it as closely as possible with EU 
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legislation.  This permits the harmonised law in the EEA, i.e. both within the EU and in 

the EEA/EFTA states.  Both sides to the EEA agreement can request consultation on 

matters of concern and negotiate adaptations to the EU Act in question.” 

 

If EFTA and EEA accession would be possible further analysis is needed whether there 

are areas not covered by the EEA agreement where the UK would like to continue 

participating. An example of this is the common trademark system.  

 

3. Remain within the UK and participate in a Free trade / Association agreement with the 

EU  

 

In this scenario the UK will negotiate a separate free trade agreement or association 

agreement with the EU, either simultaneously when negotiating the terms of the exit, or 

if more time is needed for these negotiations than exit allows, there will be a transitional 

arrangement in place after the exit negotiations are concluded.  

 

Issues to be noted which might feature in such negotiations include: application of the 

internal market rules rather than trade rules where the UK wants to have a deeper 

access to the internal market includes free movement of goods and services.  

 

This agreement would need to be signed and ratified by the UK and all other EU 

member states according to their constitutional requirements.  

 

4. Remain within the UK and participate in a bespoke relationship with the EU 

 

Such an agreement arising out of the withdrawal agreement between the UK and the 

EU would be subject to political discussion and could include the access to the internal 

market, perhaps include some participation in the institutional structures - or lesser 

access in other areas. It might be possible to use the EU internal market rules, EEA 

agreement or EU overseas territories models (such as Greenland) to evaluate the 

options available.  
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The agreement would need to be signed and ratified by the UK and all other EU 

member states according to their constitutional requirements.  

  

5. Following an independence referendum seek to be admitted as a member state of the 

EU.  The 2016 Scottish National Party Manifesto stated that “the Scottish Parliament 

should have the right to hold another referendum…if there is a significant and material 

change in the circumstances that prevailed in 2014, such as Scotland being taken out of 

the EU against our will.”  The First Minister, Nicola Sturgeon MSP has subsequently 

stated that a second independence referendum is “highly likely” following the vote.  The 

appointment of Mike Russell MSP as Minister for UK negotiations in Scotland’s place in 

Europe and the creation of a new Sub-Committee of Ministers are also indicative of the 

Scottish Government’s commitment to examine all the options for Scotland’s 

relationship with Europe.   In the event of a successful independence referendum all the 

options which are referred to in relation to the UK at pages 3 to 9 would apply to 

Scotland including participating in WTO membership relationship, seeking to join EFTA 

and the EEA agreements, or participating in a free trade/association agreement with the 

EU or participating in a bespoke relationship with the EU.  The same considerations 

which we have examined in pages 5 to 8 of this paper would apply to an independent 

Scotland.   

 

Each of these options has advantages and disadvantages and political and legal 

ramifications.   

 

Question 5: How will Scotland’s Interest be represented in Negotiations Regarding 

the UK withdrawal from the future relationship with the EU? 

 

Our comments in the introduction and in response to question 3 are relevant.  Otherwise 

this is a political issue on which the Society has no view. 

 

Question 6: How will the UK’s withdrawal from the EU affect Scottish Devolution and 

Scotland’s Funding Settlement? 

 

The implications for devolution from the UK’s exit from the EU are as follows:-  
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1. Repeal of European Communities Act removes the primacy of EU Law and the 

jurisdiction of the CJEU. 

 

2. Revision of the Scotland Act 1998 to take account of withdrawal from the EU.  This will 

have an impact on the competence provisions, the terms of schedules 4 and 5 and the 

role of the CJEU. 

 

3. Repatriation to the UK and subsequent Devolution of the body of EU law applying to 

devolved matters. 

 

Upon repatriation of law making powers from the EU to the UK there will be issues 

which fall within the devolved and reserved areas.  These may be subject to revision, 

effectively reopening the devolved/reserved competencies and could result in further 

significant devolution to the Scottish Parliament. 

 

This will consequently have an impact on the policy making function of the Scottish 

Ministers and on the law making function of the Scottish Parliament. 

 

4. Review of the impact of withdrawal from EU/Third Country Trade Agreements. 

 

5. The terms of the Withdrawal Agreement. 

 

6. The terms of the post Withdrawal UK/EU Agreement.  

 

Dependent upon the transitional arrangements there will need to be a mechanism for 

referring a matter to a Court which can adjudicate cases which would be referred to the 

Court of Justice of the European Union where these are necessary and emerge from 

litigation in Scotland or at the UK Supreme Court.  Subject to the transitional arrangements, 

mechanisms will need to be devised to take account of the removal of the Court of Justice 

of the European Union’s jurisdiction.  
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Question 7: What consequences and Opportunities Exist for Developing Scottish 

Trade in Europe and Beyond in the Light of the EU Referendum Result? 

 

The European Commission Directorate General for Trade has concluded a number of 

important Trade Agreements with trading partners and is currently in the process of 

negotiating agreements with many more.  Some of these Trade Agreements are concluded 

through the World Trade Organisation (WTO) and these can be found on the WTO website 

www.ec.europa.eu/trade/policy/countries-and-regions/agreements.  The EU has also 

formed a number of bi-lateral or regional agreements in Europe, the Mediterranean area, 

with a number of other countries across South America, Africa and Asia, and three 

Customs Unions with Turkey, San Marino and Andorra.  The EU Commission negotiates 

agreements based on a mandate issued by the Governments of the EU’s 28 member 

countries. 

 

In terms of the opportunities for developing Scottish trade in Legal Services in Europe and 

beyond, the Society has been working with Scottish Development International, UK Trade 

and Investment, The City UK, the Great Britain China Council and the UK and Scottish 

Governments to promote the Scottish Solicitors Profession.  The Society has sought to 

develop the profile of the Scottish Legal Professions along with the Faculty of Advocates.  

 

Scotland’s legal services contribute more than £1billion to the Scottish economy every year.  

There are many advantages to doing business in Scotland.  The legal sector has nearly 

12,000 qualified lawyers in Scotland and 7 of the UK’s top law schools are in Scotland 

producing almost 4,000 graduates each year.  Scotland provides low tax rates, high quality 

property, lower costs than in many competing regions and high quality staff at lower cost 

than many of our competitors – up to 40% lower than London and the South East of 

England according to Financial Times FDI Benchmark.  More firms are looking to expand 

internationally and innovations such as the Scottish Arbitration Centre have served to 

highlight Scotland as an effective location for International Dispute Resolution.  Government 

should bear in mind the need to support the Scottish Legal Sector, its expertise and 

services. 

 

http://www.ec.europa.eu/trade/policy/countries-and-regions/agreements
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In the context of the UK’s exit from the EU, the Society is looking to promote continued 

professional recognition within the EU, continued rights of audience before the EU Courts, 

management of any adverse economic impact on our members and their specific areas of 

practice/business and respect for Legal Professional Privilege, as it applies to Scottish 

Solicitors, continuing business regulation and recognition and protection of solicitors’ 

employees’ rights. 
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