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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish Solicitors. 

With the overarching objective of leading legal excellence, we strive to excel and to be a 

world class professional body, understanding and serving the needs of our members and 

the public. We set and uphold standards to ensure provision of excellence legal services 

and ensure the public can have confidence in Scotland’s solicitor profession.  

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective Solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fair and just society through our active 

engagement with the Scottish and United Kingdom Governments, Parliaments wider 

stakeholders and our membership.  

 

This paper is to inform MSPs in advance of the Scottish Parliamentary Debate following a 

motion lodged by Angela Constance MSP1 titled “Working Together to Prevent and 

Eradicate Hate Crime and Prejudice” due to take place in the Scottish Parliament on 9th 

November 2016.  

 

If you would like to discuss this paper, or if you would like more information on the points 

that we have raised, please do not hesitate to contact us. Contact details can be found at 

the end of the paper. 

 

General Comments: 

We note the recent report of the Independent Advisory Group on Hate Crime, Prejudice and 

Community Cohesion2.  

 

This briefing focuses mainly on the criminal law relating to offences aggravated by 

prejudice.  

 

                                                 
1
 Motion S5M-02364: Angela Constance, Almond Valley, Scottish National Party, Date Lodged: 07/11/2016   

2
 Report of Independent Advisory Group on Hate Crime, Prejudice and Community Cohesion dated 

September 2016   

http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5M-02364&ResultsPerPage=10
http://www.gov.scot/Resource/0050/00506074.pdf
http://www.gov.scot/Resource/0050/00506074.pdf
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We make three observations: -  

1) There exists a significant amount of legislation passed by both the Scottish and UK 

Parliaments to address the prevention and eradication of hate crime and prejudice. 

This includes both the creation of statutory aggravations for criminal offences and 

substantive criminal law offences. Further evaluation of the impact of the legislation 

would be welcome, in particular an assessment of the charges reported by the police 

which were prosecuted as alleged offences under the legislation, and where 

alternative offences were libelled or specified (i.e. under common law or alternative 

statutory provisions); how often prosecutions are successful; and further analysis of 

disposals for offences under the legislation.  

2) Hate crime law is contained within the common law and scattered across numerous 

statutes from both the UK and Scottish Parliaments. There could be potential 

benefits in consolidation of all hate crime statutory aggravations and substantive 

statutory offences within one piece of legislation, such as ease of use and simplicity 

of reference.  

3) The Society note that there is no statutory aggravation for offences aggravated by 

age or gender prejudice. This was also noted by the Independent Advisory Group on 

Hate Crime, Prejudice and Community Cohesion in their Report of September 20163. 

 

Background 

By way of background, the COPFS publication on “Hate Crime in Scotland”4  provides 

information on race crime, and on crimes aggravated by religious, disability, sexual 

orientation or transgender identity prejudice for the period 2010/2011 to 2015/2016. It also 

includes details of offences under the Offensive Behaviour at Football and Threatening 

Communications (Scotland) Act 2012.  

 

The Society’s briefing on the Offensive Behaviour at Football and Threatening 

Communications (Scotland) Act 2012 dated 2nd November 2016 can be accessed here.  

 

Offences Aggravated by Prejudice 

                                                 
3
 Report of Independent Advisory Group on Hate Crime, Prejudice and Community Cohesion dated 

September 2016  at Recommendation 3, page 18 of the Report.  
4
COPFS publication on “Hate Crime in Scotland"  

http://www.lawscot.org.uk/media/948520/crim-briefing-offensive-behaviour-at-football-and-threatening-communications-scotland-act-2012-november-2016-submitted.pdf
http://www.gov.scot/Resource/0050/00506074.pdf
http://www.gov.scot/Resource/0050/00506074.pdf
http://www.crownoffice.gov.uk/images/Documents/Equality_Diversity/Hate%20Crime%20in%20Scotland%202010-11%20to%202015-16%20breakdown%20by%20Procurator%20Fiscal%20Office.pdf
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At common law it is possible for Scottish courts to take the motivations of an offender into 

account when determining sentence, along with other relevant factors in any particular 

case. There are a number of statutory provisions which may apply in respect of offences 

aggravated by prejudice. The provisions available to the police, COPFS and the Courts are 

listed below: -  

  

Prejudice relating to race, religion, disability, sexual orientation and transgender identity 

Section 96 of the Crime and Disorder Act 1998 (“the 1998 Act”) makes provision for 

offences which are racially aggravated. The aggravation may be libelled with an offence on 

indictment, or specified on a summary complaint. The 1998 Act defines a “racial group” as 

being a group of persons defined by reference to race, colour, nationality (including 

citizenship), or ethic or national origins.  

 

Section 74 of the Criminal Justice (Scotland) Act 2003 (“the 2003 Act”) makes provision for 

offences aggravated by religious prejudice. The aggravation may be libelled with an offence 

on indictment, or specified on a summary complaint. An offence is aggravated by religious 

prejudice if the offence can be provide to be motivated by malice or ill-will based on the 

victim’s actual or presumed membership of a religious group, or of a social or cultural group 

with a perceived religious affiliation.   

 

Section 1 of the Offences (Aggravation by Prejudice)(Scotland) Act 2009 (“the 2009 Act”) 

makes provision for offences aggravated by prejudice relating to disability. Section 2 of the 

2009 Act makes provision for aggravation by sexual orientation and transgender identity. 

The aggravations may be libelled with an offence on indictment, or specified on a summary 

complaint. 

 

For each of the statutory aggravations, the provisions provide that the court shall, upon 

conviction, take the aggravation into account when determining sentence. Further the court 

is required to state on conviction that the offence was aggravated by specific statutory 

prejudice, and record the conviction in a way that shows the offence was so aggravated. 

Finally, where the sentence in respect of the offence is different from that which the court 

would have imposed if the offence were not so aggravated, the court must state the extent 
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of and the reasons for that difference, or otherwise, the reasons for there being no such 

difference.  

 

The requirement to prove the aggravation  

There is no requirement to corroborate the aggravation, evidence from a single source is 

sufficient. We note that the Lords Advocate’s Guideline on Offences Aggravated by 

Prejudice5 directs that for offences aggravated by prejudice for reasons of religion, 

disability, sexual orientation or transgender identity that “an incident is aggravated by 

prejudice if it is perceived to be aggravated by prejudice by the victim or any other person”. 

Further the guidance states “The victim’s belief alone that the offence was aggravated by 

prejudice does not justify the charging of a statutory aggravation, but if there is evidence to 

support that opinion, whether from one or more sources (including the victim) that should be 

reflected in the draft charge presented to the Procurator Fiscal by including the relevant 

aggravation:..” 

 

Post-Legislative scrutiny and consolidation of the law  

The law is contained within the common law and scattered across numerous statutes from 

both the UK and Scottish Parliaments. If the law were consolidated in one place it would 

assist with easy identification of the relevant offences, and protections afforded, improving 

clarity and access to justice for all.  

 

During the Bill passage of the 2009 Act, the Association of Police Officers in Scotland 

(ACPOS) raised the issue of hate crime statutory aggravations being consolidated into one 

piece of legislation: -    

 

“By making the addition contained within the proposed Bill, there will exist four separate 

pieces of legislation in relation to aggravated hate crime offences. In order to simplify the 

operation of hate crime aggravations, giving a clear picture to the public to ease of use of 

                                                 
5
 The Lord Advocate's Guidelines on Offences Aggravated by Prejudice - Guidelines to Chief Constables 

dated March 2010  

http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Lord_Advocates_Guidelines/Lord%20Advocates%20Guidelines%20-%20Offences%20Aggravated%20by%20Prejudice.PDF
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Lord_Advocates_Guidelines/Lord%20Advocates%20Guidelines%20-%20Offences%20Aggravated%20by%20Prejudice.PDF


 

6 

criminal justice agencies, it would be helpful if aggravations for all existing and proposed 

hate related areas were included in a single piece of aggravation legislation”.6  

 

In 2009, the Justice Committee noted that consolidation of provisions at an appropriate 

point in time may be helpful7, and suggested the provisions be reviewed no earlier than 

three years following implementation8.  

 

In its written submission to the Justice Committee, the Law Society of Scotland noted9 that 

“The common law system at present provides flexibility to prosecute a wide variety of 

criminal conduct an also allows for aggravating circumstances to be taken into account, 

both in determining the forum for prosecution and the level of sentencing on conviction. The 

creation of a new statutory aggravation of a crime or offence may detract from this flexibility 

and impose evidential burdens upon the Crown which would not apply at common law. The 

Law Society has expressed similar concerns in the past when addressing other legislation 

that would introduce statutory aggravations.” Further the Society suggested10 that if the 

Offences (Aggravation by Prejudice)(Scotland) Bill, were enacted, then the outcome and 

impact of the legislation should be monitored.  

 

In terms of post-legislative scrutiny, this ought to apply to both the statutory aggravations11 

and the substantive statutory criminal law offences12. 

 

Review of Legislation enacted – an example  

Section 50A of the Criminal Law Consolidation (Scotland) Act 1995 creates a substantive 

offence of racially aggravated harassment. The High Court has clarified that the required 

evidence that the “alarm or distress had to be that of the intended victim”. In Anderson v 

                                                 
6
 Association of Chief Police Officers in Scotland. Written submission to the Justice Committee. See  Justice 

Committee, 6th Report, 2009 (Session 3) at page 29, paragraph 127  
7
 Justice Committee, 6th Report, 2009 (Session 3) at page 30, paragraph 130  

8
 Justice Committee, 6th Report, 2009 (Session 3) at page 30, paragraph 131 

9
 Written Submission from the Law Society of Scotland - Offences (Aggravation by Prejudice)(Scotland) Bill   

10
Written Submission from the Law Society of Scotland - Offences (Aggravation by Prejudice)(Scotland) Bill  

11
 For example, Crime and Disorder Act 1998; Criminal Justice (Scotland) Act 2003; Offences (Aggravation by 

Prejudice)(Scotland) Act 2009. 
12

 For example, Part 3 of the Public Order Act 1986 incitement of racial hated; Offensive Behaviour at Football 
and Threatening Behaviour (Scotland) Act 2012; Section 50A of the Criminal Law Consolidation (Scotland ) 
Act 1995.  

http://www.parliament.scot/S3_JusticeCommittee/Reports/jur09-06.pdf
http://www.parliament.scot/S3_JusticeCommittee/Reports/jur09-06.pdf
http://www.parliament.scot/S3_JusticeCommittee/Reports/jur09-06.pdf
http://www.parliament.scot/S3_JusticeCommittee/Reports/jur09-06.pdf
http://archive.scottish.parliament.uk/s3/committees/justice/inquiries/Offences/offencessubmissions/AP2.LawSocietyofScotland.pdf
http://archive.scottish.parliament.uk/s3/committees/justice/inquiries/Offences/offencessubmissions/AP2.LawSocietyofScotland.pdf
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Griffiths13 the libel was of acting "in a racially aggravated manner which caused or was 

intended to cause alarm and distress to persons" who were football players on the pitch at 

the time. The remarks were inaudible on the pitch. Other spectators seated nearby were 

upset and disgusted by the remarks. The sheriff convicted the accused of the charge. The 

High Court substituted14 the conviction findings for that of a racially aggravated breach of 

the peace under the Crime and Disorder Act 1998, section 96, rather than an offence under 

section 50A.  

 

Prejudice relating to Age and Gender 

We note there is no statutory aggravation for an offence aggravated by prejudice relate to 

age or gender. An aggravation for age prejudice was considered previously, and was 

rejected on the basis15 further work required to be done, including consultation with relevant 

organisations before extending hate crime in this area. In 2006, the Working Group on Hate 

Crime established by the Scottish Executive, “….concluded that age is a very complex 

issue in relation to crime. Whilst it might seem obvious that someone who is elderly, 

vulnerable and less physically able to defend themselves is likely to be more susceptible to 

crime, evidence suggests that young men between the ages of 16 to 24 are in fact most 

likely to be the victims of crime, in particular violent crime. Like age, gender is also a much 

broader issue in relation to crime. Domestic abuse and other forms of violence against women 

are serious issues within society. However, the Working Group’s consultation revealed a lack of 

consensus over whether domestic violence should be considered a hate crime in the same way 

as crimes motivated by prejudice based on sexual orientation, transgender status, disability, 

race or religion. As a result, the arguments in favour of a statutory aggravation aimed at tackling 

violence against women and gender based violence remain unconvincing”. 
16.  

 

Section 1 of the Abusive Behaviour and Sexual Harm (Scotland) Act 2016 will introduce, 
when brought into force, a statutory aggravation where it is proven there is abuse of a 
partner or ex-partner. 
 

                                                 
13

 2005 JC 169 
14

 By virtue of section 183 of the Criminal Procedure (Scotland) Act 1995. The Court may substitute an 
alternative common law offence where the facts proved under the indictment or complaint do not amount to 
contravention of the enactment.   
15

 See page 4 and pages 8-10 of the SPICe Briefing Offences (Aggravation By prejudice) (Scotland) Bill, 8/41, 
27 August 2008  
16

 See page 11 of the SPICe Briefing Offences (Aggravation By prejudice) (Scotland) Bill, 8/41, 27 August 
2008 

http://www.parliament.scot/parliamentarybusiness/16743.aspx
http://www.parliament.scot/parliamentarybusiness/16743.aspx
http://www.parliament.scot/parliamentarybusiness/16743.aspx
http://www.parliament.scot/parliamentarybusiness/16743.aspx
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We note that the Independent Advisory Group on Hate Crime, Prejudice and Community 

Cohesion Report of September 2016. recommended that  “the Scottish Government should 

consider whether the existing criminal law provides sufficient protections for those who may 

be at risk of hate crime, for example based on gender, age or membership or other groups 

such as refugees and asylum seekers.” 17 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

For further information and alternative formats, please contact: 

 

Samantha Rore 

Policy Executive 

DD: 0131 476 8187  

E: samantharore@lawscot.org.uk  

                                                 
17

 Report of Independent Advisory Group on Hate Crime, Prejudice and Community Cohesion dated 
September 2016  at Recommendation 3, page 18 of the Report.  

mailto:samantharore@lawscot.org.uk
http://www.gov.scot/Resource/0050/00506074.pdf
http://www.gov.scot/Resource/0050/00506074.pdf

