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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world class professional body, understanding and serving needs of our members and the 

public.  We set and uphold standards to ensure the provision of excellent legal services and 

ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law.  We seek to influence the creation of a fair and just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership. 

 

We welcome the opportunity to respond to the HMRC consultation on Tackling Tax Evasion 

and have the following comments to make. 

 

Background 

 

On 17 April 2016, HM Revenue & Customs published a consultation paper entitled 

‘Tackling tax evasion: legislation and guidance for a new corporate offence of failure to 

prevent the criminal facilitation of tax evasion’.1  The closing date for responses is 10 July 

2016.   

 

In the March 2015 budget, the UK Government announced that it would introduce a new 

criminal offence to apply to corporations who failed to prevent their agents from criminally 

facilitating tax evasion.  A public consultation followed; a response document was published 

at the end of that year.  The Government then considered the responses, and prepared 

draft clauses.  The present consultation follows that process.  The consultation focuses on 

the draft offences, not the principle of the policy. 

                                                 
1
 The full document can be read at:  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/517020/Tackling_tax_evasion-

legislation_guidance_corporate_offence_of_failure_to_prevent_criminal_facilitation_tax_evasion.pdf.  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/517020/Tackling_tax_evasion-legislation_guidance_corporate_offence_of_failure_to_prevent_criminal_facilitation_tax_evasion.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/517020/Tackling_tax_evasion-legislation_guidance_corporate_offence_of_failure_to_prevent_criminal_facilitation_tax_evasion.pdf
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At paragraph 1.3 (p.6), the document sets out the policy objectives of the proposed offence.  

It is noted that establishing corporate criminal liability is very difficult, with a need to 

establish the involvement of those at a senior level – typically director level – in the 

criminality itself.  In many large organisations decision making takes place far below Board 

level, meaning the company can be shielded from criminal liability.   HMRC concludes that 

the existing law effectively discourages proper supervision and internal reporting. 

 

There are clear parallels with s.7 of the Bribery Act 2010, which criminalised the failure of 

commercial organisations to prevent bribery, while making it a defence to show that the 

company had in place ‘adequate procedures’.  Very few prosecutions have resulted – the 

first conviction happened earlier this year – but that, it might be argued, was never the 

point.  Instead, the provision was designed to change the compliance culture within 

companies, and in that respect it has certainly had some success.  The Crown Office 

launched, with much fanfare, a self-reporting regime, to encourage companies to volunteer 

transgressions in order to avoid prosecution and secure the alternative of a civil penalty.   

The scheme was recently extended.   

 

The effect of s.7, and the self-reporting regime, has been for several companies to bring 

matters to the attention of the Crown that otherwise might never have been discovered.  

Financial crime, including bribery, is often complex; investigations are lengthy and costly. In 

these days of stretched budgets, self-reports are ideal. 

 

The draft clauses in the present consultation document closely mirror the wording of s.7 of 

the Bribery Act.  No doubt when the Government publishes its anticipated proposals on a 

corporate offence of failing to prevent fraud, they too will fit the s.7 mould. 
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The consultation questions 

 

QA1: Do you believe that the draft legislation, when read with the draft guidance, 

adequately articulates the offence and defence? 

 

The proposed offence has three stages: firstly, an individual taxpayer is shown to have 

evaded tax, capable of being prosecuted under the existing criminal law; secondly, this 

evasion is shown to be criminally facilitated by a person acting on behalf of the company; 

thirdly, the company fails to show that it has taken reasonable preventative steps. 

 

The draft legislation envisages the first two stages being proved by the Crown; the third 

stage is a defence which can be pled by the company.  The defence is that the company (at 

the time the principal offence was committed) ‘had in place such prevention procedures as 

it was reasonable in all the circumstances to expect [it] to have in place, or that in all the 

circumstances, it was not reasonable to expect [it] to have any prevention procedures in 

place’.  Inevitably, there will be uncertainty over what procedures are ‘reasonable’.  No 

doubt lawyers and other advisers will offer to assist companies, as has happened with the 

Bribery Act (with its similarly ill-defined requirement for ‘adequate’ procedures).  

  

QB1. Do consultees consider that this clause, when read with its associated 

guidance, will enable them to identify when a person acts for or on behalf of a 

corporation? 

 

For whom can a corporation be criminally liable?  The draft clauses create a link between a 

company and an ‘associated person’: they are associated if they ‘perform services’ on 

behalf of the company.  An employee is presumed to perform services; this can be rebutted 

in certain circumstances, such as where the employee has gone on a frolic of their own. 

 

The consultation document points out that the definition has to be wider than mere 

employment, otherwise a company could always elide liability by contracting services out.  

The corollary, however, is that companies could find themselves liable for the conduct of 

contractors and professional advisors, even where the association was not a close or long-



 

© The Law Society of Scotland 2016   Page | 4 

established one.  The need for companies to demonstrate prevention procedures will no 

doubt add complexity to the contracting process, and potentially cost.    

 

QB2. Do you believe the draft clauses, when read with the associated guidance, 

clearly exclude instances where the corporation’s representative is acting in a 

private capacity, rather than providing services for or on behalf of the corporation?  

 

The draft offence (clause 2) makes the company guilty of an offence if the associated 

person ‘commits a UK tax evasion facilitation offence when acting in the capacity of a 

person associated with [the company]’.  That requires (i) association (such as employment) 

and (ii) the offence to be committed in the capacity of association (presumably excluding, 

as the consultation suggests, those who are acting in a private capacity, or while working 

for someone else).   

 

Companies will be concerned not just with the risks of conviction, but also with the risks – 

and considerable costs - of investigation and prosecution.  Not only must the court 

understand what the statutory provisions mean, so must the police, other investigative 

bodies (such as HMRC) and the Crown.  Greater specification of what is meant by 

‘association’ would reduce both uncertainty over interpretation and the risks of inappropriate 

investigation and prosecution. 

 

QC1. [Definition of a corporation] Do you have any comments on the draft clause 

above, when read with the associated guidance? 

 

Clause 1 defines a relevant body as a body corporate or partnership (whether a traditional 

partnership, or LLP).   

 

The Scottish Law Commission reported on criminal liability of partnerships in December 

2011.2  Since then there have been changes to the law, including ss.65 and 66 of the 

Criminal Justice (Licensing) (Scotland) Act 2010 and the Partnerships (Prosecution) 

(Scotland) Act 2013.  The 2013 Act sought to implement some of the recommendations of 

                                                 
2
 http://www.scotlawcom.gov.uk/files/2113/2334/3550/rep224.pdf  

http://www.scotlawcom.gov.uk/files/2113/2334/3550/rep224.pdf
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the Commission, and provided that dissolution of a partnership no longer bars its 

prosecution – criminal proceedings can be brought within a five-year period following 

dissolution.  New partners can find themselves jointly and severally liable for penalties 

imposed as a result of a corporate offence committed before their assumption. 

 

All that being said, it would be interesting to discover how many prosecutions of 

partnerships have taken place since the 2013 Act came into force. Will the powers 

proposed by HMRC actually be used to their full effect, or will the regime – like that created 

by s.7 of the Bribery Act – be used to encourage compliance, oversight, whistle-blowing 

and self-reporting? 

 

One would also expect the Crown to take their responsibility to only prosecute in the public 

interest seriously.  Take the following example: partnership has two partners; one is 

involved in facilitating tax evasion, without the other’s knowledge; a new partner is 

assumed, and the responsible one retires; the partnership continues, with both partners 

entirely unaware of their former colleague’s conduct.  The proposed legislation would allow 

the partnership to still be prosecuted.  The Crown may consider, however, that the better 

course would be to indict the former partner on a personal basis, and that it would not be in 

the public interest to prosecute the (now entirely innocent) partnership.  It may be that the 

Crown should be encouraged to set out its likely position in such cases rather more clearly.  

 

QD1. Do you believe that the legislation, when read with the associated guidance, 

makes it sufficiently clear in respect of what criminal acts a corporation can be liable 

for failing to prevent its representatives from criminally facilitating?  

  

The proposed clauses define a ‘UK tax evasion offence’ as one which involves cheating the 

public revenue, or being knowingly concerned in, or taking steps with a view to, the 

fraudulent evasion of a tax’.  The wording is clearly taken from the English substantive law, 

although the Scottish courts should have little difficulty in understanding what is required. 

 

The facilitation of a UK tax evasion offence is then defined as: 
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‘(5) For the purposes of subsection (4)(b) a person (A) facilitates the commission of a UK 

tax evasion offence by another person by doing any of the following (with the necessary 

knowledge or intent)— (a) aiding, abetting, counselling or procuring the commission of the 

offence, (b) being guilty of the offence as art and part only (contrary to the law of Scotland), 

or (c) doing anything that constitutes the commission by A of a UK tax evasion offence by 

virtue of being knowingly concerned in, or in taking steps with a view to, the fraudulent 

evasion of tax by another person.’ 

 

The insertion of reference to art and part commission (which did not appear in the original 

draft clauses) is a welcome recognition of the differing approach to inchoate crimes on each 

side of the border.  It is perhaps odd that the word ‘conspiracy’ does not appear in the 

definition, given its ubiquity in financial crime cases, but such conduct would no doubt be 

caught by the catch-all provisions in (c). 

 

QE1. Do you agree that the domestic tax fraud and overseas tax fraud elements of 

the corporate offence are better presented as two separate offences? 

 

The Act seeks to criminalise the facilitation of both UK and international tax evasion.  This is 

again consistent with the Bribery Act 2010, which gave the UK courts jurisdiction to 

prosecute bribery anywhere in the world, provided the company concerned had a 

connection with the UK. 

 

Different countries have different tax systems.  The relationships between individuals and 

tax authorities will similarly differ from country to country.  It is often said, in the UK context, 

that there is a fine line between tax avoidance and tax evasion. Explicit common law fraud 

may be one thing, but many tax cases involve complex schemes where the alleged 

criminality is far from obvious.  How will the UK authorities ensure they understand the tax 

arrangements in the relevant country, and satisfy themselves that evasion has taken place 

before involving companies in expensive, and reputationally damaging, investigations? 

 

While the culpability of facilitating domestic and international tax evasion may be the same, 

the evidential differences may justify treating these as separate offences. 
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QF1. Do you believe the amended draft legislation brings within scope only those 

corporations with a sufficient presence in the UK, or those corporations whose 

representatives are committing the relevant criminal act(s) from within the UK?  

 

A company will only face prosecution if it is UK incorporated or formed, or, failing that, 

where it has a place of business in the UK or part of the facilitation takes place in the UK.  

That does raise the theoretical risk of the UK seeking to prosecute a US company for 

facilitating US tax evasion, just because a button was pressed in London.  In these days of 

multi-national, interconnected businesses there is a real risk of jurisdiction spread.  

However, one would expect the relevant national authorities (including Crown Office and 

HMRC) to enter into agreements about the sensible selection of the most appropriate 

jurisdiction for investigation and prosecution.  Such agreements already exist in other areas 

(such as between Crown Office in Scotland and the SFO in England).  

 

The consultation paper raises an interesting issue about foreign taxes which would not be 

considered lawful in the UK, such as those based on racial or religious discrimination.  The 

Government proposes that such matters would be covered in the guidance to the 

legislation, and notes that the Crown may be unlikely to bring a prosecution in such 

circumstances: ‘we do not believe that using the new offences to indirectly enforce punitive 

or discriminatory foreign taxes would be in the public interest’.   

 

While this all makes sense, who determines whether such taxes are ‘punitive’ or 

discriminatory?  Where this is all left to the good judgement of the prosecutor, what 

happens where there is jurisdiction in more than one part of the UK?  A UK charity, say, 

assists woman in a failed state to evade a discriminatory and punitive tax.  The charity has 

places of business throughout the UK.  Who decides on whether a prosecution is in the 

public interest? 

 

Also, one has to go back to the underlying purpose of the proposed legislation, which is as 

much as anything about encouraging corporate compliance as it is about actually 

prosecuting offences.  Investigations are costly, reputationally damaging and divert those 

affected from their work.  Little comfort is gained if, after a two-year investigation, the Crown 

decides it wouldn’t be in the public interest to actually prosecute.  Instead, companies will 
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be encouraged to steer clear of anything that could conceivably transgress the legislation, 

anywhere in the world.  There could well be significant implications for companies and 

charities who work in disadvantaged and undeveloped areas of the world. 
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