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Introduction 

 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world class professional body, understanding and serving needs of our members and the 

public.  We set and uphold standards to ensure the provision of excellent legal services and 

ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law.  We seek to influence the creation of a fair and just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership. 

 

We welcome the opportunity to respond to the Scottish Government’s Consultation on the 

Minimum Age of Criminal Responsibility. 

 

General Comments and Background 

 

Section 52 of the Criminal Justice and Licensing (Scotland) Act 2010 amends section 41 of 

the Criminal Procedure (Scotland) Act 1995 to prohibit the prosecution of children under the 

age of 12 (or a person over that age for an offence committed while under 12).  

 

In 2009, we commented on this provision (section 38 as it was then) of the Criminal Justice 

and Licensing (Scotland) Bill. We stated: 

 

“The Society notes that Section 38 provides that a child under the age of 12 “may not 

be prosecuted for an offence” and there is no proposal to raise the age of criminal 

responsibility.  The United Nations Convention on the Rights of the Child requires 

that an age of criminal responsibility should be identified, it does not specify what 

that age should be.  It should be noted that the UN Committee on the Rights of the 

Child expanded upon this in April 2007 and that, whilst noting that there was a wide 
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range of ages of criminal responsibility amongst states parties, this Committee made 

its position clear when it described them as ranging ‘from a very low level of age 7 or 

8 to the commendably high level of 14 or 16’ and found that setting the age below 12 

‘not to be internationally acceptable’.   

 

The Society further notes that in 2000, an advisory group to the Scottish Parliament 

recommended that the age of responsibility be raised to 12.  The then Scottish 

Executive referred the matter to the Scottish Law Commission who recommended 

that any rule on the age at which children cannot be found guilty of an offence 

should be abolished, albeit it also recommended that it should no longer be 

competent to prosecute a child below the age of 12.  This finding seems to be set 

against the background of the welfare based Children’s Hearing system but it should 

be noted that the UN Convention mandates providing for an age of criminal 

responsibility below which no child can be guilty of an offence.  It does not allow for 

the abolition of the age of criminal responsibility due to a welfare based system being 

in place. 

 

The Society welcomes the policy intention behind Section 38 that it should no longer 

be competent to prosecute a child below the age of 12, nor to prosecute a person for 

an offence committed while he or she was below the age of 12.  The interests of the 

child should be paramount and the child’s welfare must be the focus of attention 

even in the difficult circumstances of “offending” behaviour.  The Society suggests 

that it would be appropriate to raise the age of criminal responsibility to 12 and to 

create a new, non-offence ground of referral to a Children’s Hearing along the lines 

of “the child has behaved in such a way as to cause (or risk causing) harm to 

himself/herself or another person or damage to property”.  The Society suggests that 

social work intervention would then be possible in respect of the child.  The benefits 

of this proposal would be that the child would not carry the taint of criminality for the 

rest of his or her life and that he or she would receive early intervention.”1 

 

                                                 
1
 http://archive.scottish.parliament.uk/s3/committees/justice/inquiries/CriminalJusticeandLicensing/CJL86a.pdf  

http://archive.scottish.parliament.uk/s3/committees/justice/inquiries/CriminalJusticeandLicensing/CJL86a.pdf
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Despite our recommendations, the Bill was not amended to increase the criminal age of 

responsibility.  

 

Last year, at stage 2 of the Criminal Justice (Scotland) Bill, we endorsed an amendment 

which had been tabled by Alison McInnes MSP. The intended effect of the amendment was 

to raise the age of criminal responsibility from eight to 12, to bring it in line with the age of 

criminal prosecution.2  The amendment was defeated on the basis that the Government 

would require to consult and analyse the evidence on the issue.3 

 

The Scottish Government established an Advisory Group in autumn 2015 to give detailed 

consideration to the issues and implications associated with the minimum age of criminal 

responsibility, and to make sure they would be properly addressed in advance of a 

consultation. The Advisory Group’s report recommended that the age of criminal 

responsibility be raised from 8 to 12, and that such a move is accompanied by a number of 

proposed supporting safeguards. 

 

The Report Advisory Group4 forms the basis of the Scottish Government’s consultation and 

makes recommendations around: 

 

(i) care, protection and risk management; 

(ii) the role of the children’s hearings system; 

(iii) disclosure; and  

(iv) police powers. 

 

                                                 
2
 http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10071&mode=pdf 

3
 http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10071&mode=pdf  

4
 http://www.gov.scot/Resource/0049/00497071.pdf  

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10071&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10071&mode=pdf
http://www.gov.scot/Resource/0049/00497071.pdf
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Specific Comments 

 

Age of Criminal Responsibility 

 

Do you agree with the Advisory Group’s recommendation that the age of criminal 

responsibility in Scotland should be raised from 8 to 12 years of age? 

 

We agree with the Advisory Group’s recommendation that the age of criminal responsibility 

in Scotland should be raised from 8 to 12 years of age.  

 

At present, a child cannot be prosecuted in a Scottish criminal court for their actions if the 

incident took place while the child was under the age of 12.5  

 

However, children under the age of 12 who are alleged to have committed a criminal 

offence, or children aged 12 or over who are alleged to have committed a criminal offence 

while under the age 12, may still be “prosecuted” for that criminal offence within Scotland’s 

criminal justice system. Under existing arrangements, if grounds of referral containing 

allegations of criminal offending are not accepted within the Children’s Hearing System, a 

proof will be fixed in the sheriff court. At that proof, the Reporter will lead evidence and will 

seek to prove beyond reasonable doubt that the child has committed the offence. 

 

In addition, if a case is accepted or established at a Children’s Hearing it is currently 

recorded as a conviction. We note that sections 187 and 188 of the Children’s Hearing 

(Scotland) Act 2011 will change the way in which Children’s Hearings decisions are 

recorded so that a child going through the Hearings system exclusively, without referral to 

the courts, will not be considered to have a criminal record. However, the enactment of 

these sections was suspended pending resolution of an issue with Ministers’ powers in 

relation to a related instrument under the Rehabilitation of Offenders Act 1974.6 We 

encourage the Scottish Government to take forward the work in relation to implementation 

of sections 187 and 188 of the Children’s Hearings (Scotland) Act 2011.  

 

                                                 
5
 Section 41A of the Criminal Procedure (Scotland) Act 1995 

6
 http://www.parliament.scot/S4_SubordinateLegislationCommittee/Reports/sur-13-32w.pdf  

http://www.parliament.scot/S4_SubordinateLegislationCommittee/Reports/sur-13-32w.pdf
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We firmly believe that, under the Children’s Hearing System, children under the age of 12, 

their families or carers should not feel at the outset that the child’s alleged actions are 

regarded by the Hearing System as criminal and that the children are regarded by the 

Children’s Hearing System as offenders. Such a perception may impact adversely on the 

nature and level of engagement of children, family members or carers with the Children’s 

Hearing System. We believe that it should be made clear at the outset in the grounds of 

referral that the primary focus of the Children’s Hearing System is on whether or not the 

child is in need of care and protection. 

 

Scotland’s age of criminal responsibility, at 8 years of age, is the lowest in Europe.7 Raising 

the age of criminal responsibility from 8 to 12 years of age, in conjunction with the changes 

under sections 187 and 188 of the Children’s Hearing (Scotland) Act 2011, would ensure 

that children in Scotland are not treated and then labelled by the Scottish criminal justice 

system as offenders in respect of acts they committed under the age of 12 years. 

 

Care Protection & Risk 

 

Child Protection Guidance: Do you agree that the support needs of, and risks posed by, 

children aged 8-11 years demonstrating harmful behaviour can be met through the 

extension of the National Child Protection Guidance? 

 

We believe that persons and bodies involved in supporting the needs of children are better 

placed to answer this question.  

 

However, we note the terms “harmful behaviour” and “serious harm” are used within the 

consultation document but have not been defined. The definition of “serious harm” used in 

child protection guidance does not seem to apply to the circumstances outlined in the 

consultation paper. We believe there needs to be greater clarity on how these terms are 

being used, within the context of these discussions. 

 

                                                 
7
 Para 1.1 - https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-

responsibility/supporting_documents/00497071.pdf  

https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/00497071.pdf
https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/00497071.pdf
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Support & Training Materials: Do you agree that a multi-agency scoping study of training 

and skills would be helpful? 

 

We believe that persons and agencies involved in supporting the needs of children will be 

better placed to answer this question. 

 

Information Provision: How should the Scottish Government best publicise a change in the 

minimum age of criminal responsibility? 

 

We believe that the Scottish Government will be best placed to assess how to bring the 

change to the attention of the general public. We anticipate that professional bodies 

representing persons involved in supporting the needs of children and persons involved in 

the criminal justice system will be able to assist in how best to bring the change to the 

attention of the persons they represent. The Law Society of Scotland has a number of 

methods of updating the solicitor branch of the profession on developments in the law 

including from website articles, publications and seminars. 

 

Children’s Hearings System 

 

Should the age of criminal responsibility be raised to 12, do you agree that it will be 

possible to deal with the harmful behaviour of 8-11 year olds via existing care and 

protection grounds?  

 

We believe that there is no reason why the harmful behaviour of 8-11 year olds cannot be 

dealt with via existing care and protection grounds. The range of existing grounds is 

sufficient. Where the behaviour of the child stems from what is happening in their lives, 

grounds such as s. 67 (a) which focuses on what is happening to the child, or (m) which 

would be appropriate where the offending is more serious are sufficient.  A multiplicity of 

grounds which cover the same thing would not be helpful. 
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Role of the Police 

 

Police Powers 

 

Should the age of criminal responsibility be raised to 12, do you agree with the assessment 

of the Advisory Group that some Police Powers should be retained? 

 

We note the Advisory Group believes an unspecified power of detention should be 

available where the child’s parents or carers were not willing to co-operate with necessary 

enquiries by the police or social work. We have concerns about the suggestions that a child 

under the age of 12 could be held in a police station for a period of 24 hours and that 

secure accommodation units in their current form could be used for these purposes. 

 

We believe that some police powers should be retained. Notwithstanding that the harmful 

behaviour will be dealt with on a care and protection basis, the police will still require to 

investigate the nature and extent of the alleged harmful behaviour. We believe there should 

be a general presumption against taking any forensic samples from a child aged 8-11 

years. In exceptional cases where the police consider that forensic samples should be 

obtained, we believe that an application for a warrant should be made to a sheriff. The 

application should set out why the samples from the child are considered necessary. 

 

In relation to forensic samples, should the Police ever be able to retain samples taken from 

children aged 8-11 years?  

 

We believe that the police should not be able to retain samples taken from children aged 8-

11 years. It is not apparent to us why, as the Report seems to suggest, the routine retention 

of samples would assist in identifying an emerging pattern of behaviour. If a child who had 

demonstrated harmful behaviour is alleged to have demonstrated further harmful behaviour 

then an application could be made for warrant to obtain forensic samples in respect of the 

alleged further harmful behaviour.  
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What safeguards should be put in place for children aged under 12 in relation to the use of 

these powers? 

 

In order to properly consider whether a power of detention in respect of children aged 

between 8 and 11 years of age is necessary and/or appropriate, we believe that detailed 

information should be provided setting out what this power would entail, in what 

circumstances it might be utilised, the safeguards it would be subject to and any review 

mechanism. Parents and carers may have good reason for believing that a child aged 

between 8 and 11 years should not be detained. 

 

In respect of the obtaining of any forensic samples, we believe that an application for a 

warrant should be made to a sheriff which sets out why the samples are necessary. 

 

We have concerns about the proposal that police would be able to interview a child under 

the age of 12. We believe that such a child, who is suspected of harmful behaviour, should 

retain the right to access legal advice. 

 

We suggest that the Government explores managing these situations through the use of a 

Child Protection Order. This would enable a request for secure accommodation, the taking 

of samples, and other relevant actions to be considered by a Sheriff. In addition, interviews 

and discussions with a child in these sorts of situations should be carried out under the 

Joint Investigative Interviewing process, which would ensure that questioning was done in 

an appropriate manner by people trained to interview children. 

 

We believe that, in terms of remand, the courts should have an option to place 16-18 year 

olds within a secure unit and not be restricted to placing him or her within a young 

offenders’ institute. 

 

We note that the consultation document emphasises the responsibilities of the ‘named 

person’ in the context of information sharing. We have concerns about these suggestions. 

In particular, the named person (who is likely to be a school teacher for primary school 

aged children) should not be the first point of contact for information sharing, even for low 

level behaviour. Information sharing should be in the direction of a children’s reporter or a 
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social worker, who would only provide information to the school if it is appropriate and 

helpful to do so. For the school to have access to information around allegations of 

offending behaviours in the first instance has the potential to colour the treatment of that 

child and might lead to greater problems in the long term. In addition, a teacher might not 

always have the necessary capacity, skill, or relationship with the child to identify and 

address the offending behaviour. 

 

Disclosure and Protection of Vulnerable Groups 

 

Do you agree that there should be a strong presumption against the release of information 

about a child’s harmful behaviour when an incident occurred before the age of 12?  

 

Yes. It would be right to consider this a “strong” presumption which could only be set aside 

in defined and permissible circumstances. It would clearly be in line with the concept of care 

and protection of the child being paramount. If there were issues of repeated behaviour or 

further risk then there would have to be appropriate disclosure between relevant agencies 

involved in providing care and protection. 

 

Should this strong presumption also apply to cases retrospectively?  

 

Yes, the strong presumption should also apply to those who were convicted of a criminal 

offence when under the age of 12 but before the age of criminal responsibility was raised. 

 

In addition, disclosure in the future, i.e. when child is above the age of 12 or in adulthood, 

the strong presumption would prevail unless there were ongoing issues of risk associated 

with the individual. Again, the presumption would prevail except where clear and defined 

reasons would allow it to be set aside. 
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Where it is felt necessary to release information about an incident occurring before the age 

of 12 (e.g. in the interests of public safety), do you agree that this process should be subject 

to independent ratification?  

 

We agree that this process should be subject to independent ratification. We believe that 

this would be a worthwhile and valuable safeguard. 

 

Do you agree that information about an incident of harmful behaviour that took place in 

childhood should continue to be disclosed when that person reaches the age of 18?  

 

We believe that there should be a general presumption against disclosure but with clearly 

defined exceptions which take into account the nature of the harmful behaviour, the age of 

the child at the time of the harmful behaviour and the passage of time since the harmful 

behaviour.  

 

Victims and Witnesses 

 

Should the age of criminal responsibility be raised to 12, will this lead to any gaps in the 

support and information available to victims of a child’s harmful behaviour, including other 

children?  

 

We note that a potential impact of raising the minimum age would be that the Reporter 

would be unable to contact victims via the Victim Information Service - Paragraph 3.8 of the 

Report of the Advisory Group. We recommend that consideration is given to allowing the 

Reporter to provide the same basic information to the victims of harmful behaviour via the 

Victim Information Service.    

 

In addition, we would suggest considering the application of the criminal injuries 

compensation scheme. The scheme can currently apply in exceptional cases to acts 

perpetrated by a child below the age of criminal responsibility where the child ‘in fact 

understood the consequences of their actions’.8 However, as this is only available in 

                                                 
8
 The Criminal Injuries Compensation Scheme 2012 (Ministry of Justice, 2012) 
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exceptional circumstances, raising the age of criminal responsibility will likely mean that 

some victims of violence who would have been able to access compensation will no longer, 

or will have a more onerous process to go through to prove that the child understood the 

consequences of his or her actions.  

 

Consultation with Children and Young People 

 

Please tell us about the groups of children and young people you believe should be 

consulted as part of this consultation process. 

 

We believe that the Scottish Government will be better placed to answer this question. 
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