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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

This paper is to inform MSPs in advance of the Ministerial Statement on the Minimum Age of Criminal 

Responsibility due to take place in the Scottish Parliament on 1st December 2016.  

If you would like to discuss this paper, or if you would like more information on the points that we have 

raised, please do not hesitate to contact us. Contact details can be found at the end of the paper 

 

General Comments  

At present, a child cannot be prosecuted in a Scottish criminal court for their actions if the incident took 

place while the child was under the age of 12.   

However, children under the age of 12 who are alleged to have committed a criminal offence, or children 

aged 12 or over who are alleged to have committed a criminal offence while under the age 12, may still be 

“prosecuted” for that criminal offence within Scotland’s criminal justice system. Under existing 

arrangements, if grounds of referral containing allegations of criminal offending are not accepted within the 

Children’s Hearing System, a proof will be fixed in the sheriff court. At that proof, the Reporter will lead 

evidence and will seek to prove beyond reasonable doubt that the child has committed the offence 

Scotland’s age of criminal responsibility, at 8 years of age, is the lowest in Europe.1 The Law Society of 

Scotland is supportive of measures which would have the effect of raising the minimum age of criminal 

responsibility from 8 to 12 years old, to bring it in line with the age of criminal prosecution.  

If the Scottish Government wished to legislate to change the minimum age of criminal responsibility it 

should do so by introducing a standalone Bill on this issue.  

 

1
 Para 1.1 - https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/00497071.pdf  

https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/00497071.pdf
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Background 

By way of background, in 2009 we provided written evidence2 to the Justice Committee on the Bill passage 

of the Criminal Justice and Licensing (Scotland) Act 2010. In 2015, at stage 2 of the Criminal Justice 

(Scotland) Bill, the Society endorsed3 an amendment (tabled by Alison McInnes former MSP) to the Bill 

which would have had the effect of raising the age of criminal responsibility from eight to 12, to bring it in 

line with the age of criminal prosecution.  

In June 20164, the Society responded to the Scottish Government Consultation on the Minimum Age of 

Criminal Responsibility5.  

 

Criminal Justice and Licensing (Scotland) Act 2010 

Section 52 of the Criminal Justice and Licensing (Scotland) Act 2010 amends section 41 of the Criminal 

Procedure (Scotland) Act 1995 to prohibit the prosecution of children under the age of 12 (or a person over 

that age for an offence committed while under 12).  

In 2009, we commented on this provision (section 38 as it was then) of the Criminal Justice and Licensing 

(Scotland) Bill. We stated: 

“The Society notes that Section 38 provides that a child under the age of 12 “may not be 

prosecuted for an offence” and there is no proposal to raise the age of criminal responsibility.  The 

United Nations Convention on the Rights of the Child requires that an age of criminal responsibility 

should be identified, it does not specify what that age should be.  It should be noted that the UN 

Committee on the Rights of the Child expanded upon this in April 2007 and that, whilst noting that 

there was a wide range of ages of criminal responsibility amongst states parties, this Committee 

made its position clear when it described them as ranging ‘from a very low level of age 7 or 8 to the 

commendably high level of 14 or 16’ and found that setting the age below 12 ‘not to be 

internationally acceptable’.   

The Society further notes that in 2000, an advisory group to the Scottish Parliament recommended 

that the age of responsibility be raised to 12.  The then Scottish Executive referred the matter to the 

Scottish Law Commission who recommended that any rule on the age at which children cannot be 

found guilty of an offence should be abolished, albeit it also recommended that it should no longer 

be competent to prosecute a child below the age of 12.  This finding seems to be set against the 

background of the welfare based Children’s Hearing system but it should be noted that the UN 

 

2
 http://archive.scottish.parliament.uk/s3/committees/justice/inquiries/CriminalJusticeandLicensing/CJL86a.pdf  

3
 http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10071&mode=pdf 

4
 http://www.lawscot.org.uk/media/860539/crim-fam-minimum-age-of-criminal-responsibility-consultation-response-final-.pdf  

5
 https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility  

http://archive.scottish.parliament.uk/s3/committees/justice/inquiries/CriminalJusticeandLicensing/CJL86a.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10071&mode=pdf
http://www.lawscot.org.uk/media/860539/crim-fam-minimum-age-of-criminal-responsibility-consultation-response-final-.pdf
https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility
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Convention mandates providing for an age of criminal responsibility below which no child can be 

guilty of an offence.  It does not allow for the abolition of the age of criminal responsibility due to a 

welfare based system being in place. 

The Society welcomes the policy intention behind Section 38 that it should no longer be competent 

to prosecute a child below the age of 12, nor to prosecute a person for an offence committed while 

he or she was below the age of 12.  The interests of the child should be paramount and the child’s 

welfare must be the focus of attention even in the difficult circumstances of “offending” behaviour.  

The Society suggests that it would be appropriate to raise the age of criminal responsibility to 12 

and to create a new, non-offence ground of referral to a Children’s Hearing along the lines of “the 

child has behaved in such a way as to cause (or risk causing) harm to himself/herself or another 

person or damage to property”.  The Society suggests that social work intervention would then be 

possible in respect of the child.  The benefits of this proposal would be that the child would not carry 

the taint of criminality for the rest of his or her life and that he or she would receive early 

intervention.”6 

Despite our recommendations, the Bill was not amended to increase the criminal age of responsibility.  

Last year, at stage 2 of the Criminal Justice (Scotland) Bill, we endorsed an amendment which had been 

tabled by Alison McInnes former MSP. The intended effect of the amendment was to raise the age of 

criminal responsibility from eight to 12, to bring it in line with the age of criminal prosecution7.  The 

amendment was defeated on the basis that the Government would require to consult and analyse the 

evidence on the issue8. 

 

The Report of the Advisory Group on the Minimum Age of Criminal Responsibility 

The Scottish Government established an Advisory Group in Autumn 2015 to give detailed consideration to 

the issues and implications associated with the minimum age of criminal responsibility, and to make sure 

they would be properly addressed in advance of a consultation. In March 2016, the Advisory Group’s 

report9 recommended that the age of criminal responsibility be raised from 8 to 12, and that such a move 

be accompanied by a number of proposed supporting safeguards. 

The Report10 made recommendations around: 

(i) care, protection and risk management; 

 

6
 http://archive.scottish.parliament.uk/s3/committees/justice/inquiries/CriminalJusticeandLicensing/CJL86a.pdf  

7
 http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10071&mode=pdf 

8
 http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10071&mode=pdf  

9
 https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/00497071.pdf  

10
 http://www.gov.scot/Resource/0049/00497071.pdf  

http://archive.scottish.parliament.uk/s3/committees/justice/inquiries/CriminalJusticeandLicensing/CJL86a.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10071&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10071&mode=pdf
https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/00497071.pdf
http://www.gov.scot/Resource/0049/00497071.pdf
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(ii) the role of the children’s hearings system; 

(iii) disclosure; and  

(iv) police powers. 

 

The Report of the Advisory Group on the Minimum Age of Criminal Responsibility 

In March 2016, the Scottish Government launched a consultation on the Minimum Age of Criminal 

Responsibility11. In our consultation response, the Society agreed12 with the Advisory Group’s 

recommendation that the age of criminal responsibility in Scotland should be raised from 8 to 12 years of 

age.  

At present, a child cannot be prosecuted in a Scottish criminal court for their actions if the incident took 

place while the child was under the age of 12.13  

However, children under the age of 12 who are alleged to have committed a criminal offence, or children 

aged 12 or over who are alleged to have committed a criminal offence while under the age 12, may still be 

“prosecuted” for that criminal offence within Scotland’s criminal justice system. Under existing 

arrangements, if grounds of referral containing allegations of criminal offending are not accepted within the 

Children’s Hearing System, a proof will be fixed in the sheriff court. At that proof, the Reporter will lead 

evidence and will seek to prove beyond reasonable doubt that the child has committed the offence. 

In addition, if a case is accepted or established at a Children’s Hearing it is currently recorded as a 

conviction. We note that sections 187 and 188 of the Children’s Hearing (Scotland) Act 2011 will change 

the way in which Children’s Hearings decisions are recorded so that a child going through the Hearings 

system exclusively, without referral to the courts, will not be considered to have a criminal record. 

However, the enactment of these sections was suspended pending resolution of an issue with Ministers’ 

powers in relation to a related instrument under the Rehabilitation of Offenders Act 1974.14 We encourage 

the Scottish Government to take forward the work in relation to implementation of sections 187 and 188 of 

the Children’s Hearings (Scotland) Act 201115.  

We firmly believe that, under the Children’s Hearing System, children under the age of 12, their families or 

carers should not feel at the outset that the child’s alleged actions are regarded by the Hearing System as 

criminal and that the children are regarded by the Children’s Hearing System as offenders. Such a 

perception may impact adversely on the nature and level of engagement of children, family members or 

 

11
 https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility  

12
 http://www.lawscot.org.uk/media/860539/crim-fam-minimum-age-of-criminal-responsibility-consultation-response-final-.pdf  

13
 Section 41A of the Criminal Procedure (Scotland) Act 1995 

14
 http://www.parliament.scot/S4_SubordinateLegislationCommittee/Reports/sur-13-32w.pdf  

15
 As of 30

th
 November 2016 sections 187 and 188 of the Childrens Hearings (Scotland) Act 2011are not yet in force.  

https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility
http://www.lawscot.org.uk/media/860539/crim-fam-minimum-age-of-criminal-responsibility-consultation-response-final-.pdf
http://www.parliament.scot/S4_SubordinateLegislationCommittee/Reports/sur-13-32w.pdf
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carers with the Children’s Hearing System. We believe that it should be made clear at the outset in the 

grounds of referral that the primary focus of the Children’s Hearing System is on whether or not the child is 

in need of care and protection. 

Scotland’s age of criminal responsibility, at 8 years of age, is the lowest in Europe.16 Raising the age of 

criminal responsibility from 8 to 12 years of age, in conjunction with the changes under sections 187 and 

188 of the Children’s Hearing (Scotland) Act 2011, would ensure that children in Scotland are not treated 

and then labelled by the Scottish criminal justice system as offenders in respect of acts they committed 

under the age of 12 years. 

 

 

 

 

 

 

 

 

 

 

16
 Para 1.1 - https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/00497071.pdf  

https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/00497071.pdf


 

For further information, please contact: 

Samantha Rore 

Policy Team, External Relations 

Law Society of Scotland 

DD: 0131 476 8187 

SamanthaRore@lawscot.org.uk 

 


