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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world class professional body, understanding and serving needs of our members and the 

public.  We set and uphold standards to ensure the provision of excellent legal services and 

ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law.  We seek to influence the creation of a fair and just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership. 

 

We welcome the opportunity to respond to the Consultation Paper entitled ‘Child Safety 

Online: Age Verification for Pornography’ and have the following comments to make. 

 

General Comments 

 

The introduction (p.7) to the consultation paper identifies the problem: that a large number 

of young people in the UK have accessed adult sites from their desktop; in the order of 20% 

of under 18s, and 13% of those between 6 and 14.1  The paper notes that research has 

shown this to have a damaging effect on children, including an increase in the prevalence 

of sexually aggressive and misogynistic behaviour.  As a result, the UK Government seeks 

to limit children’s access to such sites. 

 

As suggested in the paper, one way of achieving this is through Internet Service Providers 

[ISPs] implementing more robust filtering software, allowing parents to prevent their children 

accessing inappropriate sites.  Importantly, some leading ISPs have now switched filtering 

                                                 
1
 Page 7 of the consultation paper. 
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on by default, thereby getting round the difficulty of parents being unaware of or unable to 

implement the filtering software. 

 

The consultation paper notes that broadcast television and on-demand services are 

regulated.  Sexual material (equivalent to a BBFC 18 certificate) cannot be broadcast 

before 10pm, and access via catch-up services requires a PIN to be entered. We 

acknowledge the Government concerns, however, that a ‘tick box’ means of verifying a 

viewer’s age is not sufficiently robust.  In any event, the rules only relate to UK-based 

providers of video material. Much of the hard-core pornography viewed in the UK comes 

from outwith the country, with these sites offering little or no age verification. 

 

We note that the Government does not seek to introduce new standards; rather, it wishes to 

reflect the well-understood codes from the offline world (the TV watershed, film 

classifications, and so forth) in the online world. Importantly, it accepts the need for 

education to accompany regulation.  We agree that there is little point in providing tools to 

parents if parents do not understand or implement them, or if children are allowed to 

subvert them.  Similarly, children should have an appropriate understanding of the dangers 

of inappropriate material. There is a much greater risk of young children stumbling upon 

online pornography than there is of them coming into contact with alcohol or drugs. They 

need to be equipped with the necessary skills to avoid such material. 

 

Definition of pornography 

 

The consultation paper spends some time setting out what is meant by ‘pornographic 

content’. It includes two main categories: 18-rated, and R18-rated.2 The second is the more 

explicit kind: films can only be shown in specially-licensed cinemas, and so on.   

 

The paper does not consider the definition of ‘children’. It proceeds on the basis that 

everyone under 18 is a child; those who are under 18 should have no access to any of the 

material (18-rated or R18-rated); restrictions would not apply to those that have reached 18.  

The approach is consistent with that adopted for off-line media, such as films and television.  

                                                 
2
 Page 18 of the consultation. 
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One wonders, though, whether a one-size-fits-all approach may be counterproductive, with 

parents of old teenagers thinking that controls are unnecessary or impractical (particularly 

when the teenager is often the one setting up the technology in the house anyway). Our law 

is confused when it comes to 16 and 17 year olds – they have full legal capacity, can marry 

and pay taxes, and parental responsibilities are all but extinguished; but they cannot buy 

alcohol or, theoretically at least, watch certain films at the cinema.   

 

Question 1: In your opinion, should age verification controls be placed on all forms 

of legal pornography (‘sex works’) online that would receive a British Board of Film 

Classification rating of 18 or R18?  

 

That appears to be a question relating to public policy, but the practicality issue should be 

considered. We do not believe it can be practically effective, given the quantity of material 

which is available from other countries, particularly those which are unlikely co-operate with 

any measures introduced (e.g. Russia). 

 

Question 2: Do you think age verification controls should be placed on sites 

containing still as well as moving images of pornography?  

 

There should be no distinction between still and moving images. It is difficult to see why 

there would be any reason to draw a distinction. 

 

The new requirement in law 

 

We note that the proposed legislation would not extend to those who share sexual material 

privately. It would, however, catch online platforms ‘whose businesses profit from facilitating 

that sharing’. Presumably this is designed to cover platforms such as Facebook, although 

the question of whether Facebook profits from the facilitation of sexual material is moot. 

 

The definitions are vital in this area. The law is typically slow to catch up with changes in 

technology, particularly those that relate to communications media. Those who regularly 

deal with applications made to courts under the Contempt of Court Act 1981 know that only 

too well – a piece of legislation only 35 years old that might as well have been written two 
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centuries ago. Young teenagers now rarely use Facebook – they tend to view with disdain 

a platform generally used by their parents – and now communicate by Snapchat, Instagram 

and the like.  By the time this consultation paper translates into legislation, things will have 

moved on again. The technology the young people use to access these platforms has also 

changed – the PC in the bedroom has become the iPhone or the X-Box; who knows what it 

might in a few years’ time. 

 

Question 3: To what extent do you agree with the introduction of a new law to require 

age verification for online pornographic content available in the UK?  

 

This appears to have been a manifesto commitment of the Government.  

 

We are concerned that the introduction of such a law will drive activity to overseas 

websites. We suggest that it is worth considering a ‘lesser of two evils’ approach, perhaps 

imposing stronger restrictions on access to particularly offensive material, while allowing 

access to ‘softer’ material could avoid the worst excesses. This might require revisiting the 

classification criteria. If children’s activity can be diverted to UK sites then there is more 

possibility of controlling the type of content accessed. 

 

Question 4: If age verification controls are to be required on pornographic websites, 

how do you think they should work (select all that apply, and please suggest other 

ideas that you may have). 

 

This may be one of the most difficult areas. Credit card verification seems unworkable – not 

everyone has a credit card (thereby creating a bias related to household income) and many 

would no doubt prefer to avoid a digital footprint being left by their attempts to access 

pornography. Similarly, no digital identity service can be fully up to date; it may take some 

time, for example, for an 18-year old to appear on the electoral role. Had the previous 

Government’s attempts to introduce a national identity card come to fruition, this may have 

been a natural fit, but in the absence of that it is difficult to see how verification would work 

in practice. More generally, there is a privacy concern – what trace would be left of the 

verification process? Presumably the Government would want records to be kept, so that 

checks could be made and infringements acted up. But where does that leave the privacy 
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of the individual? Presumably checks would be made of all users of pornography, whatever 

their age. The Government says it does not want to censure such individuals, who after all 

are doing nothing illegal; but to what extent is there is a risk that such data will be retained 

and ultimately made available to the authorities? In relation to any measure introduced, it is 

important that care is taken not to contravene the Data Protection Act – there is a clear 

possibility that sensitive personal data could be processed. 

 

Question 5: Do you agree that a regulator should have the power to direct payment 

and other ancillary services to remove their services from noncompliant websites?  

 

On the face of it, this makes sense; where the provider relies on customers paying to view 

content, the payment process is a vital part of the business model.  Wherever the website is 

hosted payment activity will almost invariably commence with a provider with a base in the 

UK. If payment cannot be made then material on paid sites cannot be accessed. Also 

reducing payments from the UK will hit the business model, possibly reducing the number 

of free sites. It is not clear what proportion of income comes from the UK. 

 

It is less obvious to see how this would work where the content is free to view (with the 

provider relying on advertising revenue). 

 

Question 6: Do you have any suggestions for other actions that could be taken to 

ensure that commercial providers of online pornography comply with the new law?  

 

International agreements / co-operation are likely to be effective with some countries but 

not others. 

 

Question 7: Do you think that the regulator should have the power to direct parent 

and umbrella companies of pornographic websites to comply?  

 

Yes. 

 

Question 8: Do you agree with the introduction of a civil regime to regulate 

pornography websites?  
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Yes. The flexibility associated with the BBFC classifications appears to be beneficial. 

 

Question 9: Would the introduction of a new criminal offence be a better form of 

regulation?  

 

In our view, the starting point for consideration of any criminal offence should be threefold –  

 

1. Is there an identifiable and definable social evil? 

2. Is this of a nature that requires action by the state against the perpetrator? 

3. Can an offence be defined in such a manner that makes it clear what behaviour is, 

and is not, criminal? 

 

It is clear from the consultation document that there is already a civil enforcement regime in 

place, with the power to impose sanctions. It is also clear that these sanctions will generally 

be imposed due to a failure to provide appropriate safeguards, rather than due to any 

positive act. The criminal offences identified as examples in Paragraph 3.4 are one 

involving a positive act (supply) and one involving mens rea (knowingly permitting a person 

under eighteen to access restricted premises). 

 

The intention of the Government is to create a regime that is both preventative (in respect 

of providers) and protective (in respect of persons under eighteen). The Society is not 

convinced that, given the sanctions regime currently in place and the likelihood that the 

penalties to be imposed for offending would also be financial, that creation of a criminal 

offence would materially affect the preventative or protective aspects of the present system. 

The persons against whom prosecution could be mounted are major and presumably minor 

Internet Service Providers, all of whom are currently subject to civil enforcement. 

Prosecution would thus be of corporate entities and the penalties of a financial nature, with 

perhaps power to suspend licences or disqualify an ISP from holding a licence. All such 

penalties are available in civil proceedings, and thus enforcement of the new robust age 

verification control system should remain as proposed a matter for the civil courts. 
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Question 10: To what extent do you agree with the introduction of a new regulatory 

framework?  

 

We agree with the introduction of a new regulatory framework. 

 

Question 11: Should a new framework give powers to a regulator / regulators to 

(select all that apply): 

 

a. monitor compliance with the new law by pornographic websites 

b. notify non-compliant sites (and the companies that run them) that they 

are in breach of the new law 

c. direct non-compliant sites (and the companies that run them) to comply 

with new law 

d. notify payment providers and ancillary services of non-compliant sites 

on which their services are available, that the site is in breach of the new law 

and has not implemented age verification (despite direction 

from the regulator) 

e. direct payment providers and ancillary services to withdraw services 

from non-compliant sites 

f. issue fines to non-compliant sites 

g. set standards for age verification controls, and determine content which 

is in scope 

h. other (please specify) 

 

We believe that a new framework should give a regulator / regulators all of the powers 

listed above. 

 

Question 12: Do you think that a co-regulatory approach involving more than one 

regulator would be appropriate in this context?  

 

We believe that Ofcom and the FCA should have control of websites and payment 

providers. Appropriate powers would need to be given to FCA. It is important that those 

who are charged with the regulation of this important area are sufficiently well-resourced to 
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deal with the scale of the problem, and are able to keep pace with the ever-changing 

technologies in use.  Jurisdiction should also be considered, particularly where there is to 

be recourse to the civil or criminal courts. 

 

Question 13: Do you agree that the regulator’s approach should focus on having the 

greatest proportional impact, for instance by looking at the most popular sites, or 

those most visited by children in the UK?  

 

Assuming this is a reference to platforms (Instagram, Facebook, etc.) as well as sites, this 

makes sense, though the regulator must endeavour to maintain a wider view too. In 

addition, care needs to be taken not to push children towards other, more extreme, 

websites hosted in other countries. 

 

Question 14: Wherever new regulation is proposed, the Government must consider 

impacts on smaller and micro-sized businesses (those with fewer than 50 

employees) based in the UK, and whether these impacts are proportionate. Should 

smaller and micro-sized businesses (such as some payments and ancillary services) 

be exempt from the scope of the policy?  

 

No. It is difficult to see why smaller businesses should be exempt from the regulatory 

regime. The number of employees bears no relationship to the potential harm. While 

implementing age verification may be proportionately more costly for a small business, that 

concern can be ameliorated by the Government adopting a sensible and attainable 

standard.  If one accepts that children accessing online pornography is a significant social 

harm, then the cost of prevention should be borne by providers, whatever their size. 

 

Question 15: Overall, are you broadly in favour of the proposals set out in the 

consultation?  

 

No. The proposals are likely to just move the problem to websites hosted in countries which 

will not co-operate and this will reduce control over the problem.  
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Question 16: How effective do you think the Government’s preferred approach would 

be in preventing children from accessing online pornography?   

 

We believe that the Government’s preferred approach will be, at best, only slightly effective 

or, at worst, not effective at all. 

 

We have no further comments. 
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