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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world class professional body, understanding and serving needs of our members and the 

public.  We set and uphold standards to ensure the provision of excellent legal services and 

ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law.  We seek to influence the creation of a fair and just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership. 

 

We welcome the opportunity to respond to the Scottish Government Consultation entitled ‘A 

criminal offence of domestic abuse’ and have the following comments to make. 

 

General Comments 

We note the terms of Section 1 of the Abusive Behaviour and Sexual Harm (Scotland) Bill 

as passed by the Scottish Parliament on 22nd March 2016. 

 

We note in particular that Section 1 of the Bill provides for the aggravation of the offence 

where abuse by the perpetrator is of a partner or ex-partner. 

 

In response to the earlier Scottish Government’s Consultation referred to at paragraph 2.1 

of this Consultation Paper and entitled “Equally safe: reforming the law to address domestic 

abuse and sexual offences”, we stated that we had expressed concern regarding the 

creation of a distinct offence of domestic abuse on the basis that abusive behaviour can 

already be prosecuted under existing legislation. It is not, at this stage, clear to us what 

behaviour that is regarded as criminal under this proposed legislation could not be 

prosecuted in terms of the present law. 
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We referred in particular to the statutory offence of threatening or abusive behaviour in 

terms of Section 38 of the Criminal Justice and Licensing (Scotland) Act 2010 and also the 

offence of stalking in terms of Section 39 of that Act. 

 

In terms of Section 1 of the Bill, rather than create a distinct offence of abusive behaviour, 

Section 1 provides for a new specific ‘domestic abuse’ statutory aggravation where the 

abuse is of either a partner or an ex-partner. 

 

We note from paragraph 26 of the Justice Committee’s Stage 1 Report that Crown Office 

prefer the approach taken in the Bill (statutory aggravation) as opposed to the introduction 

of a domestic abuse offence, which they consider as potentially problematic.  

 

In all the circumstances, while we continue to welcome any measure which helps improve 

how the justice system responds to abusive behaviour, including domestic abuse, we are 

concerned at the fragmented approach and lack of clarity surrounding the law in this case. 

 

In particular, we note that the domestic violence disclosure scheme (also known as ‘Clare’s 

Law’) was rolled out in Scotland in October 2015 and this scheme enables people to make 

enquiries about their partner, or the partner of someone they know, if there is a concern, 

that that person may be being abusive towards their partner. 

 

We also note that an offence of controlling or coercive behaviour in an intimate or family 

relationship has been created in terms of Section 76 of the Serious Crime Act 2015 and is 

now in force in England and Wales where the parties are ‘personally connected’ to partners 

or ex-partners.1 

 

We believe that there are some practical issues with regard to the proposed offence of 

abusive behaviour in relation to partners or ex-partners. In particular, it is anticipated that 

there may be difficulties in the Crown acquiring sufficient evidence to justify prosecution, 

particularly where no physical harm has been occasioned. 

 

                                                 
1
 http://www.legislation.gov.uk/ukpga/2015/9/section/76  

http://www.legislation.gov.uk/ukpga/2015/9/section/76
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We also believe that, as part of any measure to improve the criminal justice system in 

responding to abusive behaviour including domestic abuse, then adequate support is not 

only available to victims, but is also made available to those who have either physically or 

emotionally abused their partners in order that they are able to recognise the impact of this 

abusive behaviour, learn how to change their behaviour and to better protect against 

reoccurrence. 

 

In response to the questions set out in the Consultation Paper, we should like to respond as 

follows: 

 

Question 1: Are you content that any specific offence of domestic or partner abuse 

should be drawn so as to encompass both conduct, such as threats or physical 

abuse, which is currently criminal, and psychological abuse & coercive control? 

 

As stated above, we recognise that domestic abuse remains a significant problem across 

the country, and agree that the criminal justice system requires to be used to punish and, 

where possible, deter perpetrators and potential perpetrators. We also recognise, though, 

the need for certainty in the law. It has long been a guiding principle of criminal law that no 

one should be punished under a law unless it is sufficiently clear and certain to enable him 

or her to know what conduct is forbidden before he or she does it. An offence must be 

clearly defined in law (SW and CR v United Kingdom (1995) 21 EHRR 363, para 35/33), 

and a statement of principle cannot be regarded as a law unless it is formulated with 

sufficient precision to enable the citizen to foresee, if need be with appropriate advice, the 

consequences which may arise from his or her behaviour (Sunday Times v United 

Kingdom (1979) 2 EHRR 245, para 49; G v Federal Republic of Germany (1989) 60 DR 

256, 261, para 1; SW and CR v United Kingdom, para 34/32). 

 

While not disputing the proposition that psychological abuse and coercive control can 

amount to behaviour that can and should be punished by the criminal law, it appears 

essential to us that the commission of such an offence requires appropriate mens rea. It is 

essential that any offence extending beyond physical abuse or offensive behaviour 

currently forbidden by the criminal law be capable of definition and explanation. 
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Question 2: Do you have any comments on the general structure of the offence set 

out above, in particular: 

• the requirement that a reasonable person would consider the accused’s 

behaviour would be likely to cause the victim to suffer physical or psychological 

harm; 

• the requirement for a course of behaviour consisting of behaviour on at least two 

occasions; 

• the mental element of the offence to be intention to cause harm or recklessness 

as to harm being caused? 

 

We agree that the appropriate test must remain an objective “reasonable person” one, and 

also that a single incident of non-physical coercion (where the behaviour would not be an 

offence either of breach of the peace at common law or a breach of the Criminal Justice 

and Licensing (Scotland) Act 2010 Section 38) should not be sufficient to justify 

prosecution. Where there is more difficulty is in following the proposition that the domestic 

abuse defined in the consultation document can be committed recklessly. By its nature, the 

behaviour struck at within the draft offence and identified in the document is behaviour that 

is intentional. Given the comments above regarding the need for certainty in the law, we 

cannot agree with the proposed Section1 (1) (c) (ii) and 1 (2); each of these creates, on the 

face of it, extreme difficulty in defining or advising upon the point at which behaviour ceases 

to form part of the occasional disharmony that arises in every relationship and becomes 

behaviour that should attract the attention of the state by way of prosecution.  

 

Question 3: Do you have any comments on the definition of ‘abusive behaviour’ 

contained in the draft offence? 

 

We note the comments at Paragraphs 3.18 and 3.19 of the Consultation Paper. It is, 

however, unclear as to why the “particular dynamic” between adult partners is perceived as 

more deserving of the involvement of the criminal law than that between adult siblings or 

relatives, parents and adult children, or persons in houses in multiple occupation. In 

particular, we note that the offence in terms of Section 76 of the Serious Crime Act 2015 

applicable in England and Wales extends to those who live together and are members of 

the same family. 
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Question 4: Do you have any comments on the relationships the offence should 

apply to? 

 

As stated above, while we continue to welcome any measure which helps improve how the 

criminal justice system responds to abusive behaviour, including domestic abuse, we are 

concerned at the fragmented approach and lack of clarity surrounding the law in this case. 

There does not seem to be any obvious reason why behaviour that is criminal when 

engaged in by a partner towards a partner or ex-partner should not also be criminal when 

engaged in by an adult towards another adult within the same household. While some such 

people fall under the provisions of the Adult Support and Protection (Scotland) Act 2007, 

others may not, and it is not immediately clear why only certain persons complaining of 

intimidating and controlling behaviour are to be afforded this statutory protection. 

 

Question 5: Do you have any comments on the proposed defence to the offence? 

 

As drafted, the defence creates a legal burden on the accused to demonstrate that the 

behaviour alleged (and where the need to provide evidence arises, is determined by a court 

to be sufficient in law). Conventional jurisprudence makes it clear that the presumption of 

innocence requires such a burden to be an evidential one only, as is clear from the terms of 

Sections 1 (3) and (4) read together. However the draft wording is unwieldy and seems to 

suggest that the prosecution has the opportunity, after closing its case, to adduce further 

evidence to “prove the contrary”. We suggest that a preferable wording might be – 

 

“(3) In proceedings for an offence under subsection (1) it is a defence for a person to 

adduce sufficient evidence to raise an issue as to whether the course of behaviour was, in 

the particular circumstances, reasonable, and for that evidence to leave the court or jury 

with a reasonable doubt as to their guilt.” 

 

Question 6: Do you have any comments on the proposed maximum penalty for the 

offence? 
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We note that the offence in terms of Section 76 of the Serious Crime Act 2015 applicable in 

England and Wales provides for a maximum penalty of 5 years, rather than the 10 years 

proposed in the Scottish Government’s consultation. However, we recognise that maximum 

penalties will be matters for Parliament and that the Scottish Sentencing Council may 

consider these issues in due course. 

 

Question 7: Do you have a view on whether provision should be made to enable a 

court to convict the offender of ‘alternative’ offences without the need for these to be 

libelled in the complaint or indictment? If so, what offences do you think should be 

included as ‘alternative offences’? 

 

In general, where the law permits conviction for alternative offences, these are either 

specified in statute (e.g. Road Traffic Act 1988 section 2/Section 3) or are implicit within the 

common law (e.g. conviction for breach of the peace or culpable and reckless conduct 

where the accused faces a statutory charge). At this stage, given the potential for behaviour 

to be criminal both at common law and under other statute (certain behaviour to be 

criminalised already appears criminal under Sections 38 or 39 of the 2010 Act), it is difficult 

to see how a statutory alternative could be identified without falling foul of the possible 

uncertainty mentioned above.    

 

Question 8: Do you have any other comments on the draft offence attached to this 

consultation? 

 

We have no further comments. 

 

For further information and alternative formats, please contact: 
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