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Introduction 

 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.    

 

We welcome the opportunity to consider and respond to the Department for Business, 

Innovation & Skill’s call for evidence on non-compete clauses. This evidence has been 

prepared on behalf of the Law Society of Scotland by members of our Employment Law 

Sub-committee.    

 

General Comments 

 

The Law Society of Scotland represents a wide range of members, both employers, 

employees, and advisers to clients who may use, or be subject to, non-compete clauses.  

 

As such, we are restricting our comments to general views on how the law operates, and 

how it is used in practice, rather than reflecting specific experiences of employers or 

employees. 
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1. Examples of ‘non-compete clauses’  

 

Question 1a: Are any of the examples above incorrectly being framed as a non-compete 

clause? If so, why? 

 

We agree that these are correctly framed. However we would suggest that example b. 

might be expanded to include suppliers, in addition to customers and clients, since in our 

experience they are sometimes included in restrictive covenants. In addition, we would 

suggest adding to example d. a reference to setting up a business on behalf of another, or 

along with another party, with or without geographical restriction. The level of seniority of 

the employee, the nature of the work being undertaken and the nature of the customer/ 

client relationships held by the employee should dictate the terms.  

 

Question 1b: Are you aware of other examples of clauses in an employment contract which 

restrict a worker’s ability to compete against a former employer? If so, please can you 

provide examples of these. 

 

We are aware that there is a very broad array of such clauses used by employers. Since 

they should be drafted with a view to meeting the circumstances of each case, they 

necessarily will be varied. Non-solicitation, non-dealing and non-compete clauses cover 

many situations and should be drafted to fit the employment situation which arises. The 

draftsman requires to be aware that overreaching in the drafting of the restriction would be 

likely to render the clause unenforceable. In our view, properly drafted restrictions will 

protect the interests of the employer without unfairly restricting the employee’s ability to 

compete. We note that examples of such clauses are very widely available online. 

 

2. The Prevalence of non-compete clauses in the UK 

 

Question 2a: Do you have examples where non-compete clauses have been used? 

 

Such clauses are very frequently to be found in contracts of employment, particularly where 

there are close relationships between the employee, clients/customers/ suppliers which the 

employer would be anxious to ensure were not taken to another competing business, to the 
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detriment of its own business. In our experience, employers do not always seek to enforce 

such restrictions, where either enforcement is regarded as unnecessary, or unfair, in the 

particular circumstances. Employers are aware that enforcement by the Courts will only be 

allowed where it is necessary for the protection of the business and will often chose not to 

do so, on receiving legal advice. In our experience, geographical restrictions are less 

prevalent than they used to be, no doubt because of the ability of businesses to work 

across geographical areas through the use of technology.  

 

Question 2b: In your experience, are non-compete clauses particularly used in certain 

sectors or are they generally used across the labour market? 

 

These clauses are generally used across the labour market. 

 

Question 2c: If you answered that non-compete clauses are particularly used in certain 

sectors – which ones? And what is the justification for their use in those specific sectors? 

 

These clauses are to be found across the market, but particularly in businesses where 

relationships are crucial to success. They are found in all sectors, but often enforced in 

financial services, insurance, recruitment sectors and in sales roles, particularly where the 

employee is at a senior level. 

 

Question 2d: In your experience, are non-compete clauses used only or particularly in 

relation to higher skilled roles in the UK such as science or tech based jobs? If yes what are 

they? 

 

Such clauses are used in many types of roles, but most often in higher skilled roles, and 

where relationships are particularly important. We consider that confidential information is 

more keenly protected in science and tech based jobs and that restrictions relating to 

protection of trade secrets, (using other types of clauses) are more likely to be used and 

enforced than non-compete clauses.  
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3. Have you as an employer used a non-compete clause? (Employers only) 

 

Question 3a: Have you as an employer used a non-compete clause? 

 

Not applicable.  

 

Question 3b: If you have used one. What was the type of job and what were the terms and 

restrictions you included in the non-compete clause? 

 

As explained in our general comments, we do not consider it appropriate to respond to this 

question from the perspective of employers, since they have a very wide spectrum of views, 

which we are unable to deal with in a representative capacity. However, we are aware of 

many situations in which such clauses have been used and have been used appropriately 

and justifiably to protect the business of the employer. These have included non- compete 

clauses, non- dealing clauses, and geographical restrictions.  

 

Question 3c: What was your justification for including a non-compete clause? 

 

Not applicable.  

 

Question 3d:  Do you use non-compete clauses only for certain jobs or do you use them as 

a blanket term across your business and worker contracts? 

 

Not applicable.  

 

If you do use them, what jobs do you use them for?  

 

Not applicable.  
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Question 3e: Have you had to challenge an ex-worker you believe has breached such a 

clause? If so, please provide as much information as you are able to explain the issue, what 

action you took, and the outcome. 

 

Not applicable.  

 

4. Have you ever been subject to a non-compete clause as a worker? (Workers only) 

 

Question 4a: Have you ever been subject to a non-compete clause as a worker?  

 

Not applicable. 

 

Question 4b: If you have been aware of a non-compete clause in a contract you have held 

with an employer, what was the job and what were the terms and restrictions of the non-

compete clause? 

 

Again, we consider it inappropriate to respond to this question, for the reasons set out 

above. We are aware of many such instances, across a wide range of circumstances. 

However, please see 4.e below. 

 

Question 4c: Were you aware of the non-compete clause in your contract when you signed 

your contract, and what the implications were for you? Did your employer explain the 

implications? Was it transparent? 

 

Not applicable.  

 

Question 4d: Have you ever dis-regarded a non-compete clause? If so, please explain the 

issue, if your employer responded or challenged you, and the outcome. 

 

Not applicable.  
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Question 4e: Have you tried to challenge a non-compete clause, either formally or 

informally? If so, please provide as much information as you are able to explain the issue, 

what action you took, and the outcome. 

 

Employees often seek legal advice and may challenge such clauses, either in 

correspondence between legal advisers, or in the Courts. Challenges are often made on 

the basis that the clauses as drafted are too restrictive. This has the effect of ensuring that 

employers are conscious, when seeking to enter into agreements containing such 

restrictions, that they are not unduly onerous.  

 

The law works well, in our experience, to protect employees from restrictions which are 

wider than necessary to protect the legitimate business interests of the employer. The 

employer will often be persuaded, without the need for court action, to negotiate or modify 

its approach in enforcement action, where the clause is too wide. It will also thereafter seek 

to ensure that future contracts are drafted in a tailored fashion, so as to be likely to be 

enforceable. 

 

5. Have you experience of where a non-compete clause has affected or prevented the 

ability of workers to move from one job to another new business or employer, or 

hindered their ability to start up their own business? 

 

Question 5a: Have you had a non-compete clause which has influenced your decision to 

leave or stay with an employer, or start a new business yourself? 

 

Not applicable. 

 

Question 5b: If yes, what was the job (where the non-compete applied), and what were the 

terms of the clause? 

 

As indicated in previous responses, we are unable to answer the question on behalf of such 

a wide range of employees. However, our experience is that employee clients are often well 

aware of restrictions contained in their contracts and seek advice before taking steps to 

leave employment to take up employment with another employer or to start a new business.  
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Where restrictive covenants are appropriately drafted, so as to be enforceable, the 

employee’s behaviour and actions may well be affected by such restrictions. However, in 

our experience, such clauses would not prevent an employee from setting up a business, 

but rather ensure that the employee took legal advice and was careful not to infringe the 

restriction. Clauses which require an employee to advise a prospective employer of its 

contents are often used, which again has the effect of ensuring that both the employee and 

the prospective employer is aware of the obligations, can take legal advice, and act 

appropriately, either to ensure that the clause is not infringed or to challenge its 

enforceability though correspondence or in the Courts.   

 

Question 5c: Have you been influenced in a decision to hire or not hire someone by the 

terms of an existing non-compete clause? 

 

Not applicable. 

 

Question 5d: If you have answered ‘yes’ to Q5c, please explain the terms of the non-

compete clause, and the impact of the decision on the business, and the sector and 

specific job. 

 

Not applicable. 

 

6. Could there be any repercussions or unintended consequences if Government 

restricted some forms of non-compete clauses? 

 

Question 6a: Would legislation to restrict the use of non-compete clauses in certain 

circumstances affect your business? If so, how? 

 

We do not consider it appropriate to respond, given the wide variety of businesses and 

circumstances represented by the Society. However, our experience is that such clauses 

can have an effect on businesses, such that they are given the protection which the law 

allows, and that if there was legislation to restrict the use of non-compete clauses, this 

could mean that businesses were severely adversely affected. Their customer/client/ 
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supplier connections could be taken by former employees, causing damage to their 

business without recourse to the protection of the Courts. 

 

Question 6b: Would legislation to restrict the use of non-compete clauses in certain 

circumstances affect your business? Please give information. 

 

Not applicable. 

 

Question 6c: Could you restrict their use in certain circumstances through non-legislative 

measures? 

 

Not applicable. 

 

Question 6d: As an employer, would intellectual property law and confidentiality clauses 

suffice to protect your interests if legislation to restrict the use of non-compete clauses 

came into force? If not, why? 

 

In the context of our general comments, we would suggest that intellectual property law and 

confidentiality clauses are valuable, but are not always sufficient. Where the relationship 

between an employee and the employer’s customer/client /supplier is strong and the 

immediate transfer of that relationship could be effected as a result of the employee taking 

up other employment or setting up in business, these other clauses would not be sufficient. 

 

Question 6e: What types of businesses would (or ought) to benefit from additional 

restrictions on the use of on-compete clauses? 

 

All types of business should have the benefit of non-compete restrictions, where they are 

shown to be necessary for the legitimate protection of the business. This is something 

which the courts have demonstrated that they are well able to deal with. There are 

particular businesses which would be adversely affected should there be restrictions on 

non-compete clauses, but we do not consider that there should be different classes of 

business which are allowed to impose such clauses. In our view the courts should be 
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allowed to determine the enforceability of restrictions, using the existing well established 

principles.   

 

7. In your experience (as an employer, individual, or in your capacity as an advisor) 

are non-compete clauses transparent?  

 

Question 7a: Are you aware of guidance or do you seek guidance on the use of non-

compete clauses and the associated intellectual property law and confidentiality clauses? 

What sources do you use? 

 

There are many resources online for employers and employees to look at for guidance in 

relation to the legal principles to be applied, however, we do not consider that standard 

guidance would be appropriate in all cases, particularly in relation to the drafting (and 

thereafter enforceability) of such clauses.  

 

Judgement requires to be exercised, taking account of the particular circumstances of the 

employee’s role, status, seniority etc. The present system, where clauses are routinely 

included in contracts but do not routinely require to be enforced by the Courts, appears to 

be working satisfactorily. We would be concerned that a one size fits all approach could be 

detrimental, both to employees and employers. At present, if the matter does require to be 

considered by a court, the legal principles are applied to the facts of the case, which should 

result in there being restrictions imposed only in appropriate circumstances and for 

appropriate periods, to protect the legitimate interests of the business, where these would 

have an adverse effect on the employee made subject to the restriction. 

 

Question 7b: Could guidance be improved to assist both employers and workers in their 

understanding of how non-compete clauses should work, what business interests could 

legitimately be considered as justification for non-compete clauses, and how to prevent 

such clauses from being inserted in contracts inappropriately? 

 

Please refer to our response to Question 7a above.  
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Question 7c: Do you think new or improved guidance would improve confidence around the 

valid use of non-compete clauses and where confidentiality and intellectual property is a 

more appropriate way to protect business interests? 

 

Please refer to our response to Question 7a above. 

 

Question 7d: If you provide advice to employers in structuring and using non-compete 

clauses, what principles do you consider important to take into account? 

 

The important principles are set out in the existing case law. However, it is always 

necessary to have regard to the factual background. 

 

Question 7e: If you provide advice to workers in negotiating or challenging non-compete 

clauses, what principles do you consider important to take into account? 

 

Please refer to our response to Question 7d above. 
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