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Introduction 

 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public. We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

 

We welcome the opportunity to consider and respond to the Scottish Government 

consultation on the Draft Order in Council for the transfer of specified functions of the 

Employment Tribunal to the First-tier Tribunal for Scotland. This response has been 

prepared on behalf of the Law Society of Scotland by members of our Employment Law 

Sub-committee.   

 
Q. 1 Do you consider that the provisions in article 5 of the draft Order adequately 
reflect what is a Scottish case? 
 

In opening, it should be noted that across the UK civil jurisdictions have for hundreds of 

years dealt with the issue of where a case would be most appropriately considered. There 

is a long history in the UK of businesses recognising that the law in Scotland is often 

different from that in England and Wales. The opportunity for ‘forum shopping’ to take place 

within civil courts as well as the current Employment Tribunals system exists, including to 

Northern Ireland (which did not see the introduction of the issue fees at the same time as 

the rest of the UK). There is no suggestion that there is a problem with establishing the 

appropriate forum, or with either claimants or respondents seeking to progress cases in a 

jurisdiction that may not be best placed to handle them. 

 



 

© The Law Society of Scotland 2016   Page | 2 

With that caveat, any formal separation of the Scottish and English employment tribunal 

systems will need to include appropriate jurisdiction rules that ensure choice of jurisdiction 

is not abused. However, we suggest the definitions currently proposed under articles 5 and 

7 of the draft Order in Council may present difficulties.  

 

Many of what would currently be considered “Scottish cases” may not fall into the privative 

jurisdiction proposed by article 5 (for example, where the act of dismissal or harassment 

takes place outside Scotland). A respondent might be tempted to fight to retain the litigation 

in a fee-based environment as a barrier to a fee-paying claimant. The greater the 

differences (both in terms of fee regime and practice) which emerge between the systems 

in Scotland and England & Wales, the greater incentive people may have to take the case 

in one jurisdiction and for this jurisdictional question to result in satellite disputes. 

 

Rule 8 of the Employment Tribunals Rules of Procedure 20131 currently sets out the criteria 

which a case must meet in order to be raised in England & Wales, and to be raised in 

Scotland. The relevant sections are as follows: 

“8 (2) A claim may be presented in England and Wales if— 

(a) the respondent, or one of the respondents, resides or carries on business in 
England and Wales;  

(b) one or more of the acts or omissions complained of took place in England and 
Wales;  

(c) the claim relates to a contract under which the work is or has been performed 
partly in England and Wales; or  

(d) the Tribunal has jurisdiction to determine the claim by virtue of a connection 
with Great Britain and the connection in question is at least partly a connection 
with England and Wales. 

 
8 (3) A claim may be presented in Scotland if—  

(a) the respondent, or one of the respondents, resides or carries on business in 
Scotland;  

(b) one or more of the acts or omissions complained of took place in Scotland; 

                                                 
1
 http://www.legislation.gov.uk/uksi/2013/1237/schedule/1/made 
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(c) the claim relates to a contract under which the work is or has been performed 
partly in Scotland; or  

(d) the Tribunal has jurisdiction to determine the claim by virtue of a connection 
with Great Britain and the connection in question is at least partly a connection 
with Scotland.” 

 

This criteria is considerably broader than what is proposed in the draft Order in Council as 

the definition of “Scottish cases”, and even “concurrent cases”, and offer flexibility for 

determining the appropriate forum. The differences occur in the wording of Article 8(3)(a) 

and paragraph 5(2)(a) of the draft Order and also in the omission of the equivalent rule 

8(3)(d) from paragraph 5. There is no explanation as to why these changes have been 

made. 

 

It is now common for people to work with colleagues in different offices, and people may 

frequently, or at least on occasion, either travel for work or work remotely on matters in 

England & Wales . Although cross jurisdiction work within the UK is not new and the Courts 

have developed systems for dealing with such issues and the selection of forum may be 

influenced by many factors of which the relevant choice of law rule is only one. There may, 

for example, be situations where a claimant resides in England and, following loss of 

employment, cannot afford to travel to attend an Employment Tribunal situated in Scotland.  

 

Rules of jurisdiction or the doctrine of forum non conveniens may be used to curb forum 

shopping. It might also be helpful to consider the provisions of the Civil Jurisdiction and 

Judgments Act 1982, which includes rules for the allocation of cases between courts in 

different parts of the United Kingdom. This includes the Regulation (EU) No. 1215/20122 on 

jurisdiction and the recognition and enforcement of judgments in civil and commercial 

matters which covers, amongst other topics, individual contracts of employment. The 

general terms of the relevant parts of that regulation are: 

“(2) An employer may be sued— 

(a) in the courts for the place where he is domiciled; or 

(b) in the courts for the place where the employee habitually carries out his work or 
in the courts for the last place where he did so; or 

                                                 
2
 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012R1215&from=EN 
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(c) if the employee does not or did not habitually carry out his work in any one 
place, in the courts for the place where the business which engaged the 
employee is or was situated. 

(3) An employer may bring proceedings only in the courts for the place in which the 
employee is domiciled.” 

Again, this appears to ensure flexibility for claimants in deciding where to raise a case.  
 

Q. 2 Do you feel that the provisions in article 7 appropriately define those cases that 
have a sufficient connection to Scotland? 
 

As discussed above, there are currently rules in place that determine when a case may be 

raised in Scotland or in England and Wales. The proposed definition of “concurrent cases” 

is, again, narrower than what currently exists. In particular, the introduction of the term 

‘wholly or mainly’ in Article 7(d) may create uncertainty, and does impose a higher threshold 

than the current ‘one or more’ and ‘partly’.  

 

In addition, the wording of article 7 to the effect that a concurrent case cannot also be a 

Scottish case creates difficulties for multiple claims, and for the handling of related actions. 

It is easy to imagine situations where it would be appropriate for multiple cases to be heard 

in the same location but where there will be a mix of Scottish, concurrent, and English or 

Welsh cases. For example, there could be a case of mass redundancies in a company that 

operates UK wide. However, it would not be competent to transfer any Scottish cases to 

England and Wales to be heard together with other related cases, or vice versa. In such 

instances, the current definitions may be unhelpful in allowing the system to determine the 

most effective case management strategy.  

 

Q. 3 Are you content with the draft Order’s other provisions? 
 

Please refer to our comments in relation to Question 4 below. 

 

Q. 4 Do you have any further comments you wish to make on the opportunities 
provided by qualified transfer of the Employment Tribunal to Scotland? 
 

The proposed transfer of functions to the First-tier Tribunal for Scotland raises a number of 

questions and areas which will require further consideration. We understand that the 
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intention of the UK and Scottish governments is to consult further on the proposal in due 

course, and we would welcome the opportunity to engage in any further work on these 

issues.  

 

Some of the key areas for consideration are as follows. 

 

Appeals 

The draft Order in Council does not make provision for how appeals in employment cases 

would be handled, and what would happen to the existing Employment Appeals Tribunal 

(EAT). 

 

If, following a transfer to the First-tier Tribunal for Scotland, employment cases were subject 

to the same rules relating to appeals as apply to other cases within the First-tier Tribunal, 

this would significantly change the system and grounds for appeal of employment cases. 

Firstly, the appeal would be from the First-tier Tribunal to the Upper Tribunal for Scotland. 

The grounds for appeal here are different, and notably include a permission stage. This is 

not the case for an appeal from the Employment Tribunal to the EAT. Secondly, the 

grounds for appeal from the Upper Tribunal to the Inner House of the Court of Session 

differ from the current rules regarding an appeal from the EAT to the Inner House.  

 

Detailed consideration should be given to the appropriate way to handle appeals in 

employment cases, with care being taken to ensure that effective access to justice is 

maintained, bearing in mind the different nature of employment disputes to those being 

dealt with by administrative tribunals. 

 

A further issue to consider is the first instance jurisdiction of the EAT, and where this will 

transfer to within a Scottish system. 

 

Transfers 

In order to allow for the Tribunal to hear cases in the most appropriate jurisdiction, a degree 

of flexibility is required and the system for allowing transfers must be effective. We are wary 

that the transfer of cases between the jurisdictions might become considerably more 

difficult if we have asymmetric judicial hierarchies, and fee differentials. In addition, as 
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discussed in response to Question 2 above, there should be consideration given to whether 

the proposed definitions of “Scottish” and “concurrent” cases will provide sufficient flexibility 

to allow transfer of cases that may best be heard in the other jurisdiction.  

 

Impact on decisions 

The Employment Tribunal serves a different function from the administrative tribunals. 

Administrative tribunals exist to provide a forum between citizens and the state, whereas 

the Employment Tribunal acts as a party-party private law forum. When considering how to 

achieve devolution of the Employment Tribunal, its nature as a party-party forum should be 

considered, and care taken to preserve the characteristics of the Employment Tribunal that 

support access to justice for those going through the system. We accept that the Scottish 

Government has no intention to diminish the status of employment law in Scotland, and 

hope that care will be taken to ensure that this is not an unintended consequence of the 

transfer of functions. 

 

An issue arises concerning the status of decision maker in Scotland as compared to that in 

England and Wales. This is relevant both as a matter of fact and perception. 

 

On the matter of fact, the potential impact on expertise and specialism, discussed below, is 

relevant. The Employment Judges currently possess significant expertise and experience in 

employment and equalities law. If there was a diminution of this expertise, whether through 

failure to attract and retain the best candidates or through reduction in specialism across 

the First-tier Tribunals, there would be a risk of a lower standard of decisions being made. 

Also relevant will be the final system for appeals and possibilities for review of decisions, as 

discussed above. 

 

As a matter of perception, it is noted that the Employment Tribunal currently enjoys a high 

level of recognition and respect both with the public and within the judiciary and legal 

profession.3 It will be important to ensure that this is retained in a new Scottish system.  

 

                                                 
3
 Department for Business, Innovation and Skills, Survey of employment tribunal applications 2013, available 

online at https://www.gov.uk/government/publications/survey-of-employment-tribunal-applications-2013  

https://www.gov.uk/government/publications/survey-of-employment-tribunal-applications-2013
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This is particularly relevant if the systems in Scotland and in England and Wales diverge. If 

the relevant courts and tribunals do not regard decisions of the First-tier and Upper 

Tribunals for Scotland as of equivalent status to the relevant bodies in England and Wales, 

this may hamper the effective development of employment law in the UK. 

 

At present, the Employment Tribunals Scotland, and the Employment Tribunals in England 

and Wales are already separated, but they enjoy the same status. This is important as they 

rule on the same substantive law the vast majority of the time. If the proposals to create the 

employment and equality court in England and Wales progresses, this disparity of status 

may, we suggest increase further. 

 

One principle which currently assists the effective delivery of reserved policy on 

employment and discrimination law, and which helps maintain as much consistency as 

possible between two distinct legal systems, is seen in the approach to EAT decisions. 

Specifically, a decision of the EAT in one jurisdiction is regarded as binding on the tribunals 

of the other jurisdiction. After all, it is the same court, merely with divisions either side of the 

border.4  This rule has only one exception: it will not apply if the subject matter of the appeal 

is purely related to a particular aspect of Scots law5. If this principle was lost due to 

tribunals of different status and composition handling appeals on either side of the border 

then the substance of the law might begin to grow in different directions, and there would 

be no scope below Supreme Court level to correct such schisms. Employment and 

discrimination cases rarely reach the Supreme Court. 

 

Impact on expertise and diversity 

Another issue may be the reduction of specialist expertise of employment lawyers 

appointed to the First-tier Tribunal – if there is an actual or perceived reduction in status, 

tenure, pay and pensions of employment judges, there could be an impact on the standard 

of applicants for these roles. Care will need to be taken both in defining the roles within and 

status of the Scottish system to ensure that they remain attractive to the best candidates 

and that a high level of expertise and specialism continues within the Scotland. This will be 

an issue to consider both in the long term, and immediately upon devolution.  There is 

                                                 
4
 Davidson v City Electrical Factors Ltd [1998] IRLR 

5
 Brown v Rentokil Ltd [1992] IRLR 302 
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uncertainty on the position of the current roster of salaried judiciary and whether they would 

have the guaranteed option of electing to remain within the Employment Tribunals 

jurisdiction in England & Wales or else be deployed elsewhere in the legal system within 

England & Wales 

  

Employment Tribunals regularly adjudicate on disputes between citizens (usually 

employees) of government or arms of government. Consideration should be given to 

whether firmer provision for security of tenure is required to ensure an independent judiciary 

compliant with article 6 of the European Convention on Human Rights. Similar issues arose 

around the temporary sheriffs regime, which was ultimately abolished as a result.6  

 

In addition to the a high level of specialism, presently, the profile of the judges in the 

employment tribunal shows a gender split significantly different to the rest of the judicial 

system, with more than half of employment judges female, as well as a female President 

and Vice President. The potential loss of that judicial diversity would risk sending the wrong 

message to users and prospective users of the tribunal system. 

 

Impact on Scottish solicitors 

It seems clear that there is a real prospect that in England and Wales there will be a 

transfer of Employment Tribunal functions to the court system, rather than remaining in the 

Tribunal system. This would mean that, in England and Wales, Scottish qualified solicitors 

will not have a right of audience to represent their clients with English cases (and for firms 

with no office in England, no ability to take part in the English court process), whereas in 

Scotland, lawyers from England and Wales will be able to deal with cases and appear in the 

First-tier and Upper Tribunals (and no requirement for the representing firm to have a 

Scottish address), there being no issue of rights of audience in these Tribunals. This would 

have an impact on Scottish solicitors and firms that currently represent clients on a UK wide 

basis, and may make Scottish firms less attractive to clients looking for a full service across 

the UK. 

                                                 
6
 Starrs v Ruxton 2000 J.C. 208 
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This may have a long term impact on the availability of specialist employment lawyers in 

Scotland.  

 

Fees 

We continue to welcome the Scottish government’s commitment to abolish fees within the 

Employment Tribunal system. We would seek assurances that this commitment applies to 

employment disputes in whatever tribunal it is ultimately decided to transfer the functions of 

the existing Employment Tribunal to. 

 

In addition, if the funding arrangements in Scotland change, such that fees are no longer 

levied (either at all, or at a far lower level) then the Scottish Government must commit to 

providing appropriate funding to maintain the current high level of service. 

 

Future developments  

When considering how to effect the devolution of the Employment Tribunal for Scotland, 

thought should be given to the future development of employment law throughout the UK, 

including developments to how employment and equality disputes are resolved.  

 

Employment law as a subject is governed by the same legislation across the UK. As 

discussed above, it is important for the continued development of the law that the system in 

Scotland is seen as on par with that in England and Wales. The development of consistent 

case law building on decisions made in both jurisdictions is beneficial both for development 

of the law itself (particularly considering the smaller volume of cases in Scotland), and 

promotes consistency and predictability for businesses and employees.  

 

It is possible for a Scottish system to develop consistently with England and Wales while 

still accommodating the particular Scottish elements and characteristics of law and society. 

This already happens through the operation of the UK wide Employment Tribunals, and 

was in fact even more pronounced prior to the unification of rules in 2004 up until which the 

Employment Tribunal in Scotland had separate but compatible rules to the Employment 

Tribunal in England and Wales. 
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It is not yet known how England and Wales will approach the jurisdictional changes around 

Employment Tribunals. However, as discussed above, it is important that the system in 

Scotland is seen to be of equal quality and status. This encompasses both the forum itself, 

the rules that govern it, and its interpretation and development of the law, all as discussed 

elsewhere in this response. It is becoming increasingly clear that stakeholders in England 

and Wales favour a move from the Employment Tribunal to a specialist Employment and 

Equalities Court7. Similarly, in Scotland, the direction of travel in the court system is towards 

specialism – including around the proposed Energy Court and the now established Scottish 

Personal Injury Courts. If employment law in England and Wales was to move to the civil 

court system, it would be desirable for the system in Scotland to at least be able to consider 

making a similar move. 

 

Whether or not a move to the civil court system is the right approach is a matter for 

separate consideration. However, this should be a factor when thinking now of the best way 

to initially transfer the functions of the Employment Tribunal to Scotland. In the initial period 

of effecting the new devolution settlement, it may be that preserving the status quo through 

a separate pillar of the Employment Tribunal rather than transfer to the First-tier Tribunal 

would best serve the system in the interim and allow for wider review of the Scottish system 

and how it relates to the rest of the UK. We would be happy to participate in further 

consultation on how this could be achieved. 

 

Constitutional Issue 

Clause 39 of the Scotland Bill describes two separate types of tribunal: (i) a Scottish 

tribunal; and (ii) a tribunal that exercises functions relating to reserved matters, so far as 

those functions are exercisable in relation to Scottish cases. Employment Tribunals in 

Scotland currently fall within both definitions, but we do not think that means it would be 

incompetent to transfer to a new tribunal body functions that are currently reserved. This 

interpretation would frustrate the clear intention of the Scotland Bill, since Clause 39 makes 

express reference to the functions of an Employment Tribunal or EAT being suitable for 

transfer on a devolved basis. 

                                                 
7
 see, for example the recently published interim report of Lord Justice Briggs’ Civil Courts Structure Review 

https://www.judiciary.gov.uk/wp-content/uploads/2016/01/ccsr-interim-report-dec-15-final1.pdf 
 

https://www.judiciary.gov.uk/wp-content/uploads/2016/01/ccsr-interim-report-dec-15-final1.pdf
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We think the simplest solution would be for the Scottish Government to lobby Westminster 

for an order under either section 30 or section 63 of the Scotland Act 1998. 

  

To the extent that what the Scottish Government wants to do is reform the management of 

the Employment Tribunal in Scotland, the wording of the Scotland Bill is not well-drafted for 

what it seeks to achieve. It would have been better if the administration of Employment 

Tribunals in Scotland had been devolved in its entirety. The proposal to devolve only “the 

transfer to a Scottish tribunal of functions of a tribunal that relate to reserved matters, so far 

as those functions are exercisable in relation to Scottish cases” is clunky. Under this 

wording, the Scottish Government could transfer the functions to an Employment Tribunal 

set up as a separate pillar within the tribunal system, but it is not clear that it would have the 

power to control the management and administration of that tribunal. 

  

The Scottish Government seeks to resolve this by trying to fit the new Employment Tribunal 

into a tribunal structure in respect of which it does have powers to regulate its 

administration (i.e. the First-tier Tribunal). A better solution can be found; Employment 

Tribunals Scotland is already a Scottish tribunal within the definition of clause 39 of the 

Scotland Bill. Therefore, its functions need not be transferred to another body. It is, 

however, recognised that a number of powers relating to management of Employment 

Tribunals are reserved (including the levying of fees).  It is suggested that such powers 

could be devolved by means of a combination of amendments to the Employment Tribunals 

Act 1996 and an Order in Council made under section 63 of the Scotland Act 1998 

covering, among other things, fee charging.  

  

The effect of a section 63 order would be to transfer existing UK Government ministerial 

functions to the Scottish Ministers. This might be quite a complex way of getting to the 

desired end point, since the wording of the Employment Tribunals Act 1996 would first need 

to be amended in order for the transfer of functions to take effect (to make clear the 

devolved powers only relate to Employment Tribunals in Scotland). The UK Government 

might not be prepared to engage in a detailed review of the Employment Tribunals Act 

1996 to give effect to something which (in their view) should already have been addressed 

by the Scotland Bill. However, given the devolution of the Employment Tribunals in 
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Scotland, and the potential for changes to the Employment Tribunal system in England and 

Wales, it may be that this is an appropriate time for review of the Employment Tribunals Act 

1996. 

  

As an alternative, an order in terms of section 30 of the Scotland Act might be used to 

create the framework within which the Scottish Government could make the necessary 

changes to the ETA 1996. The order could devolve responsibility for management and 

administration of ETs in Scotland to the Scottish Ministers, and permit amendment of the 

ETA 1996 by the Scottish Parliament for this purpose. 
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