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Introduction 
 
The Law Society of Scotland is the professional body for over 11,000 Scottish Solicitors.  
With our overarching objective of leading legal excellence, we strive to excel and to be a 
world class professional body, understanding and serving the needs of our members and 
the public.  We set and uphold standards to ensure the provision of excellent legal services 
and ensure the public can have confidence in Scotland’s legal profession. 
 
We have a statutory duty to work in the public interest, a duty which we are strongly 
committed to achieving through our work to promote a strong, varied and effective legal 
profession working in the interests of the public and protecting and promoting the rule of 
law.  We seek to influence the creation of a fair and just society acting through our active 
engagement with the Scottish and United Kingdom Governments, Parliaments, wider 
Stakeholders and our Membership. 
 
The Law Society of Scotland’s Environmental Law Sub-Committee (the Sub-Committee) 
welcomes the opportunity to respond to the Scottish Government consultation entitled 
“Developments in Environmental Justice in Scotland” and has the following comments to 
make. 
 

General Comments 
 
We refer specifically to Chapter 1: introduction of the paper. 
 
Paragraph 1 states that the SNP made a manifesto commitment in 2011 to the effect that it 
had received representations calling for the creation of an Environmental Court in Scotland, 
potentially building on Scotland’s current Land Court.  The current paper fulfils the 
commitment to publish an options paper for a wider engagement on this proposal. 
 
The Sub-Committee believes, however, that environmental justice is much wider than the 
cases which come to court and is concerned that the paper considers only court reform 
rather than considering the wider system of environmental justice in Scotland.  In passing, it 
should be noted that the phrase “environmental justice” has many meanings, but it is 
accepted that in this context we are not dealing with arguments about substantive ‘justice’ 
as a result of the law,  but on the environmental justice system or mechanism. 
 
We refer specifically to Paragraph 7 at page 6 of the paper. 
 
7. This paper does not consider our systems of first instance environmental decision 
making or administrative appeals where these are outside the court system.  Environmental 
consents and appeals determined by the Scottish Ministers, planning authorities and key 
agencies are excluded from the scope of this paper. 
 
We believe that this limitation excludes a huge area of activity from consideration.  The 
various decision-making procedures, at first instance and on appeal or review, are 
connected in many ways and should not be treated in isolation. 
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By way of an example, which demonstrates the complex structure for environmental 
appeals, we note the terms of Regulation 58 of the Pollution, Prevention and Control 
(Scotland) Regulations 2012. 
 
Under these regulations, an appeal can be determined by Scottish Ministers, but this 
decision can in turn be appealed to the Sheriff.  This serves to highlight the different 
arrangements which are in place in environmental regulation. We also note that many 
administrative decisions can be appealed to the Sheriff.  
 
In our view, therefore, the paper is too narrow in its scope and does not embrace the range 
of ways in which environmental justice can be sought. 
 
We believe it would be helpful to consider environmental matters as falling into three 
distinct areas of legal process: 
 
1. administrative decision making and judicial review 
2. civil matters, such as negligence and nuisance  
3. criminal prosecutions 
 
In each case there needs to be thought about the appropriate forum for hearing disputes, in 
terms of process, expertise and costs, and the resources to ensure that public authorities 
can fulfil their roles.  A properly efficient and effective system of environmental justice 
requires all of the aspects to be considered together. 

 
With regard to prosecutions, we note that there are present issues with regard to who 
should in fact prosecute.  In particular, the local authority as regulator can proceed with 
enforcement of an environmental breach, either by conditional offer or fixed penalty or by 
prosecuting the case itself  
 
We do, however, highlight some continuing concerns where the local authority decides to 
report the matter to the Procurator Fiscal, as resource constraints within COPFS and lack of 
priority may inhibit subsequent prosecution, despite recent developments to improve the 
position by identifying specialist prosecutors. 
 
 
We also note that, with regard to ordinary civil matters such as negligence and nuisance, 
they would not be subject to applications for Protected Expenses Orders (PEO’s) which are 
limited only to judicial review and statutory appeals.  Costs for the parties may therefore  
remain a significant obstacle to justice, in breach of the United Kingdom’s obligations under 
the  Aarhus Convention. 
 
We also note that any proposal for reform must take into account the significance of private 
law for environmental control in that any new environmental court should not be just an 
administrative court but rather should have jurisdiction for a wide range of areas including 
the common law, private law, public law and regulatory law. 
 
Accordingly, we note the provisions at Section 41 of the Courts Reform (Scotland) Act 2014 
which confers on Scottish Ministers the power by order to provide that the jurisdiction of a 
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sheriff of a specified sheriffdom sitting at a specified sheriff court extends territorially 
throughout Scotland for the purpose of dealing with specific types of civil proceedings. 
 
We see the merit in the creation of such a court which could have provision for a “floating” 
sheriff who is a specialist in environmental matters, or perhaps more than one, although 
environmental matters would not occupy all their judicial time.   
We also believe that some consideration could be given to extending the jurisdiction of the 
Scottish Land Court to adjudicate on environmental matters.  This would result in having 
additional (perhaps part time) members with relevant environmental expertise who could 
adjudicate, with an appeal lying to the full Board.   
 
We would therefore suggest that consideration could be given to both i.e. extending the 
jurisdiction of the Land Court  for civil and administrative issues and also considering the 
“floating sheriff” whose all Scotland jurisdiction could be extended to criminal matters. 
 
We do welcome recent reform to environmental justice, but, with reference to the questions 
in the paper, we feel that there is insufficient nexus between the paper and these questions. 
 
We should, however, like to respond to the questions at page 21 and 22 of the paper as 
follows: 
 
Question 1 
 
What types of case, both civil and criminal, do you consider fall within the term 
environmental? Please give specific examples. 
 
Which processes are currently used to deal with those cases you have identified? Do 
you consider those processes are sufficient? 
 
Please provide reasons for your response. 
 
We believe that the term “environmental”, covers a huge range of both civil and criminal 
matters and it would therefore be difficult to provide a coherent list. 
 
We note, however, how wide an area is covered by this term.  In particular the statistics 
provided for at Appendix 1 to the paper which relate to e.g. wildlife offences, agricultural 
offences, clean air, dog fouling, litter offences, control of pollution etc. serve to demonstrate 
the many different environmental cases.  These statistics deal, however, only with criminal 
prosecutions, not the many other disputes dealt with by appeals and by enforcement 
measures other than prosecution, so that very large areas of environmental business are 
omitted, e.g. town and country planning. 
 
Question 2 
 
This paper outlines the improvements to the justice system that this Government has 
delivered in relation to environmental justice. 
 
Do you agree that these changes have improved how environmental cases, both civil 
and criminal, are dealt with in Scotland? 
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If you do not agree, please explain why. 
 
While we welcome the improvements to the justice system that the government has 
delivered in relation to environmental justice, there remain significant gaps. We welcome 
the creation of the Wildlife and Environmental Crime Unit within Crown Office, but we 
believe, that expertise at all stages in both criminal and civil environmental matters is key 
and that, absent such expertise, it is difficult to deliver significant improvements in 
environmental justice. 
 
We believe that this expertise should also help focus the resources which are available, and 
by so doing, improve cost effectiveness of both environmental prosecutions and civil law 
and administrative legal matters. 
 
 
3. Given the extensive changes that have already been delivered to the justice 
system (as outlined in this paper) and the need to ensure that any further changes 
are proportionate, cost-effective, and compatible with legal requirements, are there 
any additional ways in which the justice system should deal with both civil and 
criminal environmental cases? If so, please detail these. 
 
In particular, do you consider that there should be a specialist forum to hear 
environmental cases? If so, what form should that take (e.g. a court or tribunal)? 
 
Please provide reasons for your response. 
 
In all the circumstances, given the diversity of environmental matters and the relatively 
small number of cases which end up being pursued in the civil courts or prosecuted in the 
criminal courts, we do not believe that it would be either effective or would provide value for 
money to establish a separate court to deal with environmental matters.  However, we do 
believe that there are current opportunities for specialisation, particularly the existing 
powers in terms of Section 41 of the Court Reform (Scotland) Act 2014 referred to above 
where the expertise of a specialist sheriff could be enhanced in dealing with environmental 
matters. 
 
As referred to above, we also believe that some consideration should be given to extending 
the jurisdiction of the Land Court. 
 
Such proposals should be considered, though, in the context of a wider review of how 
environmental cases - administrative, civil and criminal - are dealt with, both those that 
currently reach the courts and those which do not, either because they are handled by 
other procedures (e.g. appeal to Ministers) or because they never reach the stage of formal 
proceedings (whether through lack of expertise, resources or priority).  Looking at only the 
cases that currently come to court is taking too narrow a view of what is necessary to 
deliver environmental justice. 
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