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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

The Society’s Equalities Law Sub-committee welcomes the opportunity to consider and respond to the 

European Union’s public consultation on the European Pillar of Social Rights.   

The Sub-committee have not responded to all of the questions has the following comments to put forward 

for consideration. 

On the social situation and EU social “acquis” 

1. What do you see as most pressing employment and social priorities? 

The standard employment relationship was at one time the most common way an employer would hire 

labour. It was a relationship that was full-time where the worker traded subordination and dependency in 

return for income security, job security and earning capacity. In return, the employer benefited from a 

continuous supply of labour. This relationship is now experiencing challenges in the EU. Increased global 

competition has incentivised businesses to adopt more flexible contracts for the hire of labour. Since the 

financial crisis of 2008, the increase in such atypical working relationships has enabled employers to more 

closely match their labour supply with client demands. While such flexibility is to be welcomed, this 

increase has also resulted in a loss of job and income security, as well as a decrease in earning capacity, 

for millions of low and medium-skilled workers throughout the EU. Growing numbers of these workers are 

now routinely expected to work in return for fewer rights and protections. This is epitomised by the 

emergent ‘gig’ economy and crowd-working platforms, where some individuals who are treated as self-

employed find themselves in vulnerable positions when they are hired as atypical workers.  
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The increasing pressures on some atypical workers has a number of social costs such as the feeling of 

disillusionment, the consequent lack of social cohesion associated with income inequality between the 

bottom and the top, and others. It is likely that the pace of erosion of the standard employment relationship 

will accelerate as economies throughout Europe continue to experience low growth and respond to these 

technological changes as well as experiencing the increased business competition generated through 

globalisation and changing demographics. As such, policies at the European level should recognise and 

factor in this growing ‘de-standardisation’ phenomenon, that is, the radical changes occurring in the nature 

of work and the workplace. 

2. How can we account for different employment and social situations across Europe? 

Economies experiencing growth in the European Union have many employers that specialise in flexible 

modes of production. Part of this involves the absorption of low-skilled and medium-skilled workers from 

other parts of the European Union exercising their free movement of labour rights. Some of these incoming 

workers are hired on the basis of ad hoc and intermittent contractual structures for the provision of work 

such as agency work, ad hoc, casual workers, zero-hours contract workers, etc. It is likely that such growth 

will quicken as technological processes become more sophisticated and customised to empower 

employers to reduce the transaction costs of matching their labour requirements with the supply of 

appropriately skilled labour for job vacancies. Free movement of labour and technological intermediation 

enables and facilitates such atypical working. Businesses in the European Union who are unable to adapt 

to such increased global competition and technological innovation may respond by shaving their costs, 

some of which will be the costs they traditionally incur as part of the standard employment relationship. 

This may entail businesses demutualising and transferring risks and costs on to their labour forces, 

possibly by increasing their bank of atypical workers. The end result is more flexible contractual structures 

for the hiring of labour in the round. 

3. Is the EU "acquis" up to date and do you see scope for further EU action? 

There is an argument that a broader range of atypical forms of working relationships should be regulated 

by European Directives, that is, by mirroring the protection in the three existing Directives on part-time, 

fixed-term and agency work.1 For example, one suggestion would be to apply the ‘parity of treatment’ 

model found in these three Directives to all atypical workers and the self-employed working in the ‘gig’ 

economy or on ‘crowd-working’ platforms. An alternative approach would be to consider whether a 

European-wide autonomous definition of ‘employee’ or ‘worker’ could be introduced pursuant to a 

 

1
 European Directive 97/81 on Part-time Work (OJ 1998 L14/9), European Directive 99/70 on Fixed-term Work (OJ 1999 L175/43) and the 

Temporary Agency Workers’ Directive 2008/104/ EC of 19 November 2008 (OJ 2008 L 327/9 - published in OJ on 5
th
 December 2008 
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legislative scheme, rather than the current position of a Directive-by-Directive approach. The Court of 

Justice of the European Union has taken some tentative steps in this direction through in the decisions in 

Union Syndicale Solidaires Isére v Premier Minister [2011] IRLR 84 and Balkaya v Kiesel Abbruch- und 

Recycling Technik GmbH [2015] IRLR 771. This would afford ‘employees’ and ‘workers’ a guaranteed set 

of European employment rights irrespective of the European Directive concerned or the contractual 

structure on which an individual’s labour is hired by an employing entity. 

On the future if work and welfare systems 

4. What trends would you see as most transformative? (Please select at most three from the list 

below])  

 

 

 

 

 
Demographic trends (e.g. ageing, 
migration) 

 
Changes in family structures 

 
New skills requirements 

 
Technological change 

 
Increasing global competition 

 
Participation of women in the labour market 

 
New ways of work 

 
Inequalities 

 
Other 

5. What would be the main risks and opportunities linked to such trends? 

Please see the above discussion on the potential effects of rapid technological change and increased 

global competition on working patterns and their contribution to the growth in atypical working and 

employment disguised as self-employment. 

6. Are there policies, institutions or firm practices – existing or emerging – which you would 

recommend as references? 

For suggestions and a fuller treatment of the issues in the European Union and various member states 

please see the special issue of the Comparative Labor Law & Policy Journal, issue 3 in 2016 from pages 

461 to 690. 
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On the European Pillar of Social Rights 

7. Do you agree with the approach outlined here for the establishment of a European Pillar of 

Social Rights? 

8. Do you agree with the scope of the Pillar, domains and principles proposed here?  

Are there aspects which are not adequately expressed or covered so far?  

We are of the view that each of the 20 Principles are equally important. From a strictly legal perspective, 

having reviewed the 20 Principles and the European Commission Working Document on the European 

Social Pillar of Rights, it is not entirely clear what the ‘Pillar’ actually entails and what it proposes to 

achieve.2 For example, the working document comprehensively sets out the existing European Union 

Social ‘acquis’ to date but how the existing ‘acquis’ will dovetail with the 20 Principles of the EU Social 

Pillar is not elaborated upon or explained. This leaves a number of questions to be answered. For 

example, is the proposal that a new set of hard European-wide labour laws be introduced or, alternatively, 

will the Pillar be a ‘soft’ law instrument? How will the 20 Principles fit with the European Union Charter of 

Fundamental Rights, some of which are justiciable social rights? Moreover, clarity is needed as to how the 

‘Pillar’ will dovetail and complement existing European Union social ‘acquis’ employment rights articulated 

in the European Directives. What is actually foreseen as part of this initiative is rather opaque and lacking 

in specification or detail. 

9. What domains and principles would be most important as part of a renewed convergence for 

the euro area? (Please select maximum 5)  

 
 

 

 
1. Skills, education and life-long learning 

 
2. Flexible and secure labour contracts 

 
3. Secure professional transitions 

 
4. Active support for employment 

 
5. Gender equality and work-life balance 

 
6. Equal opportunities 

 
7. Conditions of employment 

 
8. Wages 

 

2
 Published on 8

th
 March 2016 {COM(2016) 127 final} {SWD(2016) 51 final} at https://circabc.europa.eu/sd/a/0819684a-8e78-43b1-a2cd-

2254edcc7bec/EN_SWD(2016)%2050.pdf 
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9. Health and safety at work 

 
10. Social dialogue and involvement of workers 

 
11. Integrated social benefits and services 

 
12. Health care and sickness benefits 

 
13. Pensions 

 
14. Unemployment benefits 

 
15. Minimum income 

 
16. Disability benefits 

 
17. Long-term care 

 
18. Childcare 

 
19. Housing 

 
20. Access to essential services 

 

 


