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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.    

 

The Law Society welcomes the opportunity to consider and respond to the UK 

Government’s consultation on draft regulations in relation to mandatory pay gap reporting.  

 

In February 2015 we published our own voluntary equality standards for the legal 

profession as part of our three-year equality strategy, ‘Framework For Success’1. These 

standards include the reporting and publishing of gender pay gap figures as well as a guide 

to carrying out an equal pay audit.  

 

The Society’s Equalities Law Sub-committee has the following comments and responses to 

put forward to the question raised in the consultation. 

 

What, if any, modifications should be made to these draft regulations? To inform our 

consideration of any proposed modification(s), please explain your response and 

provide supporting evidence where appropriate. 

 

Regulation 1 

In Regulation 1(2)(b), the reference to ‘contract of employment’ should be replaced by the 

words ‘contract personally to do work’. The justification for this proposed amendment is that 

                                                 
1
 www.lawscot.org.uk/about-us/equality-and-diversity/framework-for-success/  

http://www.lawscot.org.uk/about-us/equality-and-diversity/framework-for-success/
http://www.lawscot.org.uk/about-us/equality-and-diversity/framework-for-success/
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the provisions in Part 5 of the Equality Act 2010 that apply to equal pay and discrimination 

law cover all individuals working under a contract personally to do work (see section 83(2)), 

rather than the more limited category of those working under a contract of employment. As 

such, it makes no sense for the equal pay reform in this set of regulations to apply to a 

narrower category of individual than that covered by the general equal pay regime. 

 

The definition of ‘a relevant employer’ should be widened. A House of Commons briefing 

paper published in December 2015 stated that over 99% of businesses are small or 

medium sized, that is employing less than 250 employees.2 The definition therefore 

excludes most businesses. People employed by SMEs are estimated to make up around 

60% of private sector employees. The definition should be widened so as to include a more 

substantial proportion of both businesses and employees in order to effect change.  

 

The definition may also encourage disparate corporate structures so as to ensure that there 

is no requirement across a group company to publish data.  

 

We note that a pay period including the relevant date of 30 April is intended to avoid 

seasonal fluctuations in the workforce. However, excluding the pay of many seasonal and 

other fixed term workers may mean that the pay gap data is less accurate. Reporting of the 

pay gap may be more accurate if it was reflective of the mean and median over a 12 month 

period. 

 

Regulation 2 

In Regulation 2(1), the definition of ‘pay’ is too limited, albeit it is recognised that it is drafted 

in this way to reflect the criteria adopted by the Office of National Statistics.  

 

Firstly, there is a danger that the definition of ‘pay’ is interpreted more narrowly in 

Regulation 2(1) than the much more purposive regime applied under Article 157 of the 

Treaty on the Functioning of the EU, where the ECJ has adopted a very broad definition of 

‘pay’; and (2) the definition of ‘pay’ in Regulation 2(1) is clearly narrower than that applied to 

the definition of ‘wages’ in terms of the statutory unauthorised deductions from pay regime 

                                                 
2
 Business Statistics, House of Commons Briefing Paper 7 December 2015 
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contained in Part 2 of the Employment Rights Act 1996. It would make sense for ‘pay’ and 

‘wages’ to be defined consistently across all employment law-related statutes, including the 

Agency Work Regulations 2010 (SI 2010/93). 

 

Further, there appears to be no account taken of the award of deferred remuneration such 

as share options or deferred income. The absence of overtime in the calculation is also 

relevant to consider the wider context of pay inequality, occupational segregation and 

differences between part time and full time employees.  

 

Regulation 6 

It is not clear why there is no requirement to publish information on the median as well as 

mean bonus paid by an employer.  

 

Regulation 10 

A 5 year review period does not seem appropriate given the lack of progress of addressing 

the gender pay gap between 1975 and 2016. A review after 1 year, 3 years and then 5 

years, would be more likely to encourage compliance and address any inadequacies in the 

legislative provisions.  

 

General 

The regulations should include provisions requiring those organisations which identify a 

gender pay gap to set out a plan of action to remedy the gap.  

 

The lack of any penalty for non-compliance with these provisions or for publishing 

inaccurate and/or misleading information is likely to act as a disincentive to actively comply 

with these requirements. It is clear that reporting on a voluntary basis (Think, Act, Report 

exercise) did not result in the provision of relevant information by many businesses.3 If the 

intention of the legislation is to reduce the gender pay gap, then it is likely that sanctions will 

be required. Further, some monitoring of compliance and checking of the data published is 

likely to be required in order to meet the stated objectives of the legislation.  

                                                 
3
 In 2014, following an answer to a parliamentary question it was reported that only four companies 

participating in the scheme had published pay gap data, with around 16 known to have carried out pay audits. 
(HC Deb, 6 May 2014) 
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For further information and alternative formats, please contact: 
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