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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom Governments, Parliaments, wider 

stakeholders and our membership.   

  

The Society’s Health and Medical Law and Family Law Sub-committees welcome the 

opportunity to consider and respond to the Law Commission’s consultation on its 13th 

programme of law reform and in particular in relation to surrogacy and the Commission’s 

question: Is the law governing surrogacy keeping pace with social change?1  

 

General Comments and approach to this consultation 

We note that the main legislation concerning surrogacy and which applies to Scotland, is 

the Surrogacy Act 19852 in part and the Human Fertilisation and Embryology Act 20083. 

 

We further note, that in relation to surrogacy, the Law Commission (within the consultation 

document) has posed three main questions and rather than answering them separately, our 

view is that these questions sit within a more general and larger context replacing the 

traditional well defined boundaries of family to a more contemporary and  flexible structure.4 

                                                 
1
 http://www.lawcom.gov.uk/surrogacy/ 

2
 http://www.legislation.gov.uk/ukpga/1985/49/contents 

3
 http://www.legislation.gov.uk/ukpga/2008/22/contents 

4
 O’Halloran  has described the current family structures  as ..nuclear impermanent family units within amore fluid 

cosmopolitan society’ The Politics of Adoption, Ius Gentium:Comparative Perspectives on Law and Justice  at p 39. 

Available from: http://www.springer.com/gb/book/9789401797764  [Accessed 29 October 2016] 

http://www.springer.com/gb/book/9789401797764
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This should provide the opportunity for a more comprehensive review and critical analysis 

of the current state of the law regarding surrogacy.   

 

We therefore suggest that the principal question which the Commission has identified (“Is 

the law keeping pace with social change?”) is the correct question to ask. The law in this 

area is – or should be - driven to a significant extent by societal attitudes to what are 

fundamental questions of ethics. In addition, we believe any reform programme would 

require to be underpinned and based upon a comprehensive and empirical survey of social 

change and public opinion.  

 

Recent years have seen a more open model being applied to family relationships. 

Traditional closed models of adoption were put in place to promote a clear set of 

relationships free from any dubiety or ambiguity. By contrast the more open approach is 

seen as being more honest and transparent within a more modern family context.5  

However the nature and welfare of a child itself is now viewed through the lens of ‘rights’ 

and ‘indeed the rights of the child have steadily acquired a more defined salience.’6   

 

Fundamentally, we suggest that consideration of reform in this area is a question where the 

balance is drawn between the (i) the welfare and rights of the child; (ii) the rights of the 

adults involved and the (iii) the state’s interest on behalf of wider society in maintaining a 

set of rules or conditions which require to be satisfied as a matter of fundamental 

competency before all other considerations arise. As can be demonstrated in the examples 

given below, case law suggests that the courts have either been unwilling or unable to 

maintain strict adherence to the existing statutory framework on issues such as time limits 

and expenses. It would be appropriate for the UK Parliament to consider whether the 

balance requires to be redrawn or reinforced in light of the development of case law. 

 

 

                                                 
5
 See O’Halloran K for an excellent overview on this  The Politics of Adoption, Ius Gentium:Comparative Perspectives on 

Law and Justice  at p 41 Available from: http://www.springer.com/gb/book/9789401797764  [Accessed 29 October 2016] 
6
 Ibid at p. 47. 

http://www.springer.com/gb/book/9789401797764


 

© The Law Society of Scotland 2016   Page | 3 

The long standing debate over the meanings of ‘maternity’ and ‘motherhood’ have not 

diminished and arguably have broadened in their complexity.7 The very definitions and 

perceptions and rights    of  ‘parent’ and ‘family’ are similarly changing and recent case law, 

such as Re Z (A Child) (Surrogate Father: Parental Order) [2015] EWFC demonstrates this.  

In this particular case the judge was satisfied that an order for a declaration of 

incompatibility should be made. However he did not accept the applicant’s argument that 

the court should go further and elaborate on ways in which the discriminatory effect of the 

present litigation could be cured. He agreed with the Secretary of State’s observation that 

this is an area of social policy in relation to surrogacy, which is controversial, a matter for 

the legislature to determine its response.8 The court was clear that this was a matter for 

parliament’s consideration and legislative reform.  

 

However, the more transparent approach has not been without its problems. Matters 

involving what has been referred to as ‘surrogacy tourism’ - where those seeking to adopt 

will go overseas for more readily accessible arrangements.  The Law Commission’s initial 

consultation alludes to issues of the child being ‘marooned, stateless and parentless’ and 

the same case, from which this quotes derives,  also considers the practical issues of 

obtaining the necessary documentation to allow the child to travel home with the 

commissioning parents.9  Similar issues of consent have led to many recent and poignant 

cases.10 

 

The jurisprudential body of knowledge in relation to rights of all parties to a surrogacy 

arrangement and subsequent adoption orders have been gradually developed by the 

courts. We suggest that there are a couple of points worth noting. First, we take the view 

that failure to follow up any surrogacy arrangements with the process of adoption can only 

result in lack of transparency and confusion. Second whilst we recognise that there is  

flexibility in referring to the courts for resolution, we believe that this results in the existence 

of a regulatory vacuum   which leaves uncertainty and the parties unprotected.  

                                                 
7
 Morgan, D. A Surrogacy Issue:Who is the other Mother? (1994) 8 International Journal of Law and the Family 386  and 

more recently, Bala, N & Ashbourne C. (2012) The widening concept of parent in Canada: Step parents, same- sex 
partners & parents by ART. Journal of gender, Socail Policy and the Law. 20  3  
8
 May 25, 2016 By Rosalind English. https://ukhumanrightsblog.com/2016/05/25/father-should-be-allowed-to-apply-for-

parental-responsibility-following-surrogacy/ 
9
 Re X & Y (Foreign Surrogacy) [2009] Fam 71 at 76C.  

10
 See for example, MW (Adoption:Surrogacy) [1995] where the courts did not uphold a surrogate mothers opposition to 

an adoption application by commission parents in respect of a child who had lived with for over two and a child years.  
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Conclusion and recommendation 

We believe it is reasonable to say that the legal approach to surrogacy in the UK has been 

fragmented.  Its initial focus through the Surrogacy Arrangements Act 1985 appeared to be 

more around the prohibition of commercial arrangements than securing and protecting the 

interests of the child.  Subsequent amendments could be seen more as ‘add-ons’ than a 

measured approach to the changing needs of the family.    

 

We also believe that there have been opportunities which have not been effectively used. 

For example, the 1997 Brazier Review,11 offered some comprehensive recommendations.  

However, none of these were incorporated into the Human Fertilisation and Embryology Act 

2008. We note that this lack of cohesive regulation means that disputes between parents 

and surrogates often end up in the courts.  

 

For those lawyers practising in this area, there appears to be acknowledgment that a review 

is required as the current position ‘lacks a clear, comprehensive legal framework to cover 

the concept of surrogacy.’12 It seems to be the case that from an academic 13and 

practitioners’ perspective, there seems to be a logical call for review.  We would support 

this position. Finally, we suggest that any review should consider such issues as single 

parent applications, pre-birth orders and recognition of foreign orders and should draw on 

the experience and practice of other jurisdictions in informing its recommendations. 

  

 

 

 

 

 

                                                 
11

Surrogacy: Review for Health Ministers of Current Arrangements for Payments and Regulation, Report of the Review 
Team Cm 4068 (HMSO, London 1998).    
12

  UK surrogacy laws must be reformed urgently, says leading fertility lawyer.   Available from:  
http://www.independent.co.uk/news/uk/home-news/uk-surrogacy-laws-must-be-reformed-urgently-says-leading-fertility-
lawyer-10233685.html  [Accessed 29 October 2016] 
13

 In 2012,  Horsey and Sheldon  noted that ‘the law governing surrogacy remains confused, incoherent, and poorly 
adapted to the specific realities of the practice of surrogacy.’ In Horsey K and Sheldon S Still Hazy After All These Years: 
The Law Regulating Surrogacy. Medical Law Review, 20, Winter 2012, pp. 67–89. Available from: 
https://kar.kent.ac.uk/28991/2/__bodiam_SLR_jh566_My%20Files_STILL%20HAZY%20AFTER%20ALL%20THESE%20
YEARS-THE%20LAW%20REGULATING%20SURROGACY.pdf [Accessed 29 October 2016] 

http://www.independent.co.uk/news/uk/home-news/uk-surrogacy-laws-must-be-reformed-urgently-says-leading-fertility-lawyer-10233685.html
http://www.independent.co.uk/news/uk/home-news/uk-surrogacy-laws-must-be-reformed-urgently-says-leading-fertility-lawyer-10233685.html
https://kar.kent.ac.uk/28991/2/__bodiam_SLR_jh566_My%20Files_STILL%20HAZY%20AFTER%20ALL%20THESE%20YEARS-THE%20LAW%20REGULATING%20SURROGACY.pdf
https://kar.kent.ac.uk/28991/2/__bodiam_SLR_jh566_My%20Files_STILL%20HAZY%20AFTER%20ALL%20THESE%20YEARS-THE%20LAW%20REGULATING%20SURROGACY.pdf
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