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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

  

Our Health and Medical Law Sub-committee welcomes the opportunity to consider and 

respond to the Scottish Social Services Council: Consultation on changes to the 

Registration and Fitness to Practise Rules and Decisions Guidance. 

General Comments: 

It is important for the SSSC to continue to keep in mind their statutory obligations both to 

the public and to those who are subject to regulation. Consideration should also be given to 

any possible  stigma attached to proceedings and the reporting of any decision  should be 

made with reference to Remedy UK Ltd v General Medical Council [2010] EWHC 1245 

(Admin). The continuing impact of the European Convention on Human Rights1  Articles 6 

(Right to Fair Hearing) and Article 8 (Right to Private Life2)  including the recent Supreme 

Court decision, relating to the Children and Young People (Scotland) Act 20143, should also 

be borne in mind.  

We note that under the current statutory arrangement an individual would require to lodge 

an appeal against a decision within 14 days of the decision to the Sheriff Court in Dundee.  

                                                 
1
   European Convention on Human Rights-     http://www.echr.coe.int/Documents/Convention_ENG.pdf 

2
 See, for example, R (Bonhoeffer) v GMC [2011] 1586 (Admin) 

3
 The Christian Institute and others (Appellants) v The Lord Advocate (Respondent) (Scotland) [2016] UKSC 51 
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It is considered that the issues for consideration in relation to any such appeal are complex, 

not least in that the court will have special regard to the judgement of the professional 

decision making body4.The time limit afforded for making appeals should be extended to 28 

days consistent with the time limit applicable to the Nursing and Midwifery Council (NMC), 

Health and Care Professions Council (HCPC), General Medical Council (GMC) and indeed 

the General Teaching Council (GTC). 

 

Specific comments:  

Q7  Can you suggest any other improvements we could make to the wording or 

layout? (Registration Rules) 

We have a number of observations on the proposed drafted and redrafted rules.  

 

In order to provide context we have set out the existing proposed modifications to wording 

in bold italics or strikethrough (Strikethrough) where a deletion is suggested with comment 

as appropriate:  

 

Rule 2.      Meaning of fitness to practise and impairment 

1. For the purposes of these Rules, a person is fit to practise if they meet the 

standards of health, character, conduct and competence necessary for them 

to do their job safely and effectively. 

2. A person’s fitness to practise may be impaired by one or more of the following 

matters— 

a. their serious professional misconduct:  

 

Comment:  While an employer may self-define almost any action as “misconduct” in a 

written Statement of Particulars issued to an employee, it would be relevant to examine the 

true seriousness of the employee's conduct.  The fact that s/he was warned in the 

disciplinary rules that s/he may be dismissed for such conduct may be a factor, however not 

every employer defined misconduct would be regarded as sufficiently serious as to merit 

dismissal e.g. a single event of lateness. The definition of misconduct for regulatory 

                                                 
4
 Nadi v GMC [2004] EWC 2317 (Admin) per Collins J at 27 
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purposes should not be confused with the narrower concepts within an employment 

relationship given the limited question in that context posed by section 98(1) of the 

Employment Rights Act 19965 and indeed in a Scottish context should avoid imposing a 

wider standard than would arise elsewhere.  For example, s112 of the English Civil Justice 

Act 2003 defines misconduct as an “offence or other reprehensible behaviour” and must 

have an element of culpability or blameworthiness as distinct from conduct which is 

irritating. 6  

 

Rule 2.      Meaning of fitness to practise and impairment 

b. their lack of competence; 

c. a significant health condition or disability which has an adverse effect 

on their ability to do their job safely and effectively despite the employer 

having satisfied the Care Commission that they have complied with 

their obligations in terms of the Equality Act 2010 including s13(1), 

s15(1), 19 (1) and 26(1); 

 

Comment:  It is anticipated that the word “disability” will be removed as unnecessary since 

it has a specific meaning in terms of the Equality Act 2010. Were the word retained it is 

considered that that Rule 2(b) would require to be appended with the phrase “despite the 

employer having satisfied the Care Commission that they have complied with their 

obligations in terms of the Equality Act 2010 including s13 (1), s15 (1), 19 (1) and 26(1)” in 

order to avoid employers in effect using the regulator to avoid their own responsibility.  

Further, the term “health condition” is itself broad and unhelpfully vaguely phrased 

 

We understand that the underlying intent is not for this regulator to operate a system of 

oversight of minor ailments and while it would be anticipated that SSSC will issue guidance 

to assist employers equally, it is considered that the phrase should be modified. This will 

help to avoid an unnecessarily literal approach by employers who may consider that, for 

instance, a simple self-certified absence would amount to a health condition having an 

adverse effect on the registrant’s ability to do their job safely and effectively, and, again to 

                                                 
5
 reference is made to Vodafone Ltd v Nicolson UKEAT/0605/12/SM 17

th
  May 2013 (LJ Langstaff) 

6
 As demonstrated in the case of R v Renda [2006] 1WLR 2948  
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avoid conflicting with other existing legislation including the Equality Act 2010.  

 

 

  Rule 2.      Meaning of fitness to practise and impairment 

d. behaviour which has led to a criminal charge or sanction being imposed on 

them. 

 

Comment: While a criminal charge may be something a regulator has to consider, the 

primacy of the criminal court should be expressly provided for. It is recognised that a 

regulator would apply the civil ’balance of probabilities’ rather than the criminal test of 

‘beyond a reasonable doubt’.  

 

Throughout any criminal investigation the regulated person should be expressly notified 

that they are permitted to maintain their Right of Silence and of their Article 8-Right to 

Private Life 7 to avoid offending the concept of the privilege of self-incrimination8.  We would 

welcome the opportunity to work with SSSC on guidance around this important issue. 

 

It is recognised that there may be instances where the Crown /Fiscal decides to take no 

action but the Regulator will consider that it can and should proceed. The existing limitation 

contained within the Regulation of Care (Scotland) Act 2001 providing  that the SSSC may 

impose a suspension order for up to 2 years is recognised and against the background that 

both the GMC and NMC may apply to the court (in Scotland the Court of Session) for 

extension beyond the maximum 18 month Interim Orders they are permitted to issue. 9  It is 

considered that during a Crown investigation, the existing legislation should be amended to 

permit the SSSC to seek extension beyond this 2 year period by application to the Sheriff 

Court in Dundee.  

 

 

                                                 
7 Brown v Scott (2001) SLT 59 
8
 Saunders v UK 1996 –VI, para 68 & 69  and S Naismith ‘Self Incrimination’  the Case Law of the European 

Court of Human Rights' (2001) HR & UK P 2.4(3). 
9
 GMC v Hiew [2010] 2258 (Admin) and R(NMC) v Fofanah [2011] EWCA 1346 (Admin) 
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Rule 8. Impairment of fitness to practice: SSSC’s powers  

3. The SSSC may impose a sanction under paragraph 1.b only where-…  

b. the Registrant consents to the sanction 

4. The SSSC may make a temporary order under paragraph 2.1 only where 

b. the registrant  consents to the order.  

 

Comment: Against the background of the unequal relationship between the regulator and 

registrant it is considered that a useful comparison can be drawn between a termination of 

employment being offered by an employer where an employee can only be said to have 

given up their relevant and comparable rights identified in a Settlement Agreement where 

independent legal advice has been given10. 

In practice this is a straightforward process whereby a certificate (commonly drafted by the 

employer) is signed by the independent lawyer after the provision of the advice on the 

effect of the agreement (or other relevant adviser, such a trade union officer or law centre 

representative) and provided to the employer thereafter.  

It is considered that the regulator should be required to be satisfied that independent legal 

advice has been obtained as to the impact of the consent not least given the impact of a 

sanction or order and the public nature of the same and to this end should provide the 

registrant with a certificate form for the registrant which can be signed by an appropriate 

independent adviser such as a solicitor or trade union representative or appropriate 

member of a law clinic.. Given the overall benefit to the regulator and its operation and the 

underlying inequality of arms, the SSSC should adopt a position analogous to the ACAS 

recommendations for an employer and offer to meet a limited cost for the provision of said 

advice. The importance of independent advice  is well established in law.11  

 

Q8  Can you see any problems with this change? (Hearings)  

No 

                                                 
10

 See Equality Act 2010 section 147  - Employment Rights Act 1996 section 203 
11

 see for example Hinton & Higgs (UK) Ltd v Murphy 1988 SC 353 at 355;  Royal Bank of Scotland plc v Etridge (No 

2) (2001) UKHL44  and Gray v Binny(18790 & R 332 
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Q9 Do you think this will work? (Approval by employers - also known as 

endorsement) 

Comment: In practical terms it is considered that there will, particularly in the case of a 

small employer, be instances where another party should be able to endorse the individual 

in the place of the employer.  Subject to suitable guidance, this is an area where a solicitor 

or Trade Union Officer would be able to assist. 

 

Q15 Do you have any views on this arrangement? (Disclosure Pack) 

Yes.  Subject to the requirement that regulator who is in a unique position analogous to the 

Crown or Procurator Fiscal in their ability to secure relevant material, operates to disclose 

all relevant material in order to maintain the  underlying existing Scottish concept of equality 

of arms. 12  

 

Q16 Do you think this will be helpful for employers and universities?  (Information 

for employers and universities) 

We believe that, as long as a fair and transparent approach is taken, then consistency in 

this area would be helpful.  

 

Q17 Do you think this is a fairer arrangement? (Hearings about applications for 

registration: burden of proof)  

Yes. There is a substantial existing body of case law on the issues around burden of proof. 

It must be correct and indeed proportionate that a registrant and their representative have 

the opportunity to address a panel on issues which may arise, in the context of such a 

hearing, such as No Case to Answer.13.  Indeed it is considered that the proposed position 

addresses the underlying concerns on Article 6 compliance. 14  

 

                                                 
12

 See, for example,   Niven v Hart (1898) 25 R (J) 89;  Fairmount Investments Ltd v Secretary of State for the 

Environment [1976] 2 All ER 865, HL; Murphy v General Teaching Council of Scotland 1997 SCLR 362 
(Notes) and Airey v Ireland (1979) A 32, 2 EHRR 305; P, C and S v United Kingdom 2002-VI, 35 EHRR 31 
and Sinclair v HM Advocate  2005 SLT 553 
13

  R v Galbraith (1981) Cr App R 124 & Benham v Kythira Investments [2003] EWCA Civ 1794) 
14

 As considered in the case of  Porter v Magill [2001] UKHL67   
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Q18 Do you think that this process will be practical for workers and their 

representatives?  (Order of Hearings) 

 

Yes. The proposed 3 stage process as described is considered, in our view, to be EHRC 

compliant and indeed proportionate.   

 

Q19 Do you have any comment on the available sanctions? (Health) 

We agree with  the creation of such sanctions, and refer  the SSSC to  our response to the 

GMC’s Consultation on Confidentiality,15 issued earlier this year.  We believe that the  

SSSC should operate to balance the issue of confidentiality which would otherwise be 

protected by the Human Rights Act and take appropriate steps to preserve the rights of 

those who may be subject to such sanction.   

 

Q20 Do you think this is a good approach? 

Yes. We agree with the explicit recognition that a person’s health can change over time and 

welcome the explicit recognition that a worker removed because their fitness to practise is 

impaired due to ill health can re-join at any time if they can show that their circumstances 

have changed. It is considered that this is compliant with the Equality Act including 

s39(2)(b). We  welcome this innovation as giving a positive reinforcement to any 

appropriate medical support afforded to such an individual.  

 

Q21 Do you have any comments about this arrangement?  (Request attendance 

with medical practitioner) 

Yes. While the worker may be expected to attend a medical examination by an appropriate 

medical expert they should be entitled and directed to seek initial disclosure of the report 

before it is provided to the SSSC. This would be consistent with the Access to Medical 

Reports Act 1988.16   

 

Q22 Do you have any comments about this arrangement?  (Fitness to Practise) 

                                                 
15

 http://www.lawscot.org.uk/media/697195/hea-confidentiality-a-public-consultation-on-our-draft-guidance-law-society-

of-scotland.pdf  
16

 Section 4  Access to Medical Reports Act 1988 
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Comment: As default the SSSC should offer to secure a joint medical report. The SSSC as 

a regulator is in a unique position, and with regard to funding a medical report, this would 

seek to address the issue of equality of arms between the regulator and the registrant. Joint 

instruction is consistent with the practice already adopted in the Scottish Employment 

Tribunals providing the Registrant the opportunity of considering the questions which the 

SSSC proposed to pose for the purpose of the medical report and either seeking changes 

and, or, augmenting the same. Only where no reasonable agreement can be achieved 

should the SSSC be permitted to solely instruct its own medical report. This should also be 

of assistance to the panel and minimize the challenge of having to consider two separate 

medical reports.  

 

Q23 Do you have any comments about this arrangement? (Temporary orders) 

Comment:  Please see our earlier response above.   

 

Q25 Do you think that there are any disadvantages to this arrangement? 

No.  The use of case management administrative hearings has been welcomed by us  in 

other procedures including the civil courts and employment tribunals.   

 

Q26 Do you think that the guidance is clear?  (Decisions Guidance: for Fitness to 

Practise Panels and SSSC staff) 

Yes.  

 

Q27 Do you think that this makes clear what is taken into account when decisions 

are made? 

Yes.  

 

Q28 Do you think that the guidance balances fairness to applicants with public 

protection and public interest? 

Yes. As we observed in our opening statement, it is important for the SSSC to continue to 

keep in mind the statutory obligations both to the public and to those who are subject to 

regulation.   
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Q29 Do you think that the guidance balances fairness to applicants with public 

protection and public interest? 

Yes. See response at Q28.  

 

Q30 Do you think the implementation of changes to the Rules and Decisions 

Guidance will result in less favourable treatment for particular groups? 

There is no present indication that the changes will result in a less favourable treatment for 

particular groups,  however it would always be recommended that implementation of such 

changes be monitored to identify possible impact including having regard to the SSSC’s 

obligations under the existing Public Sector Equality Duty by reference to s 149(1) of the 

Equality Act 2010 and Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012 

together with possible future enhancements to same.   

 

Scottish Social Services Council (Registration) (No.2) Rules 2016 

Please refer to our comments above. 

 

Scottish Social Services Council (Fitness to Practise) Rules 2016 

Please refer to our comments above. 
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For further information and alternative formats, please contact: 

Brian Simpson 

Policy Executive 

DD: 0131 476 8184  

E: briansimpson@lawscot.org.uk  
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