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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

  

The Society’s Health and Medical Law Sub-committee welcomes the opportunity to 

consider and respond to the Scottish Government’s consultation on the proposal for a ‘No-

Blame’ Redress Scheme1.   The first part of our repose contains some general observations 

and the second responds directly to the questions asked within the consultation document.  

General Comments: 

The themes that arise from the outset of the consultation consider issues of ‘blame culture’, 

the role of the apology and the emerging regulation and policies which enhance, what is 

referred to as, a duty of candour.  We will return to each of these themes.  Our observations 

will focus on the questions but we also have some general observations to make on the 

document as a whole.    It may also be helpful to note that the Law Society responded2 to 

an earlier Scottish Government Consultation document of 20123.  

 

                                                 
1
 Scottish Government (2016) ‘No –Blame’ Redress Scheme .  Available from 

http://www.gov.scot/Resource/0049/00497999.pdf [Accessed June 6 2016] 
2
 https://www.lawscot.org.uk/for-the-public/law-reform-consultations-and-bills/consultations-2012/civil-justice/  

3
 Scottish Government (2012) A Public Consultation on Recommendations for No-Fault Compensation in Scotland for 

Injuries Resulting from Clinical Treatment. Available from: http://www.gov.scot/Resource/0039/00399081.pdf [Accessed 
June 6 2016] 

http://www.gov.scot/Resource/0049/00497999.pdf
https://www.lawscot.org.uk/for-the-public/law-reform-consultations-and-bills/consultations-2012/civil-justice/
http://www.gov.scot/Resource/0039/00399081.pdf
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Court Reforms 
 
Much has changed since the No Fault Group was first commissioned, and the court reforms 

now in place in terms of Chapter 42 in the Court of Session and the newly introduced 

Chapter 36A in the Sheriff Court were not envisaged when the Review Group published 

their findings in 2011.  

 

These new procedures include the early taking of statements, early exchange of essential 

information and expert evidence, the requirement for candour and the early focusing of 

areas of dispute.  The case management system already operating in the Court of Session 

and now mirrored in the Sheriff Court Chapter 36A rules have been put in place to ensure 

that cases are resolved efficiently and that access to justice is maintained. Further reforms 

are now being considered before practitioners have the opportunity to see how the new 

procedures in the Sheriff Court have the same effect as the current procedures in the Court 

of Session.  

 

We are also looking forward to the introduction of a compulsory pre-action protocol in 

clinical negligence claims in 2017. This is also something not envisioned by the Review 

Group and will go a long way to the efficient resolution of clinical negligence claims 

 

Evolution of the current proposals 

Whilst the current proposal appears to be a combination of previous work, the primary 

framework is taken from No Fault Compensation Review Group4 (the Review Group) which 

published their findings in 2011.  Their remit sought to encompass the following principles: 

 The scheme provides an appropriate level of compensation to the patient, their 

family or carers; 

 The scheme is compatible with the European Convention on Human Rights; 

 The scheme is easy to access and use, without unnecessary barriers, for 

example created by cost or the difficulty of getting advice or support; 

                                                 
4
 No Fault Compensation Review Group Report and Recommendations - Volume I (Commissioned by the Scottish 

Government). Available from: http://www.gov.scot/Topics/Health/Policy/No-Fault-Compensation/ReviewGroupVol1 
[Accessed 25 April 2016] 

http://www.gov.scot/Topics/Health/Policy/No-Fault-Compensation/ReviewGroupVol1
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 People are able to get the relevant specialist advice in using the scheme;  

 Decisions about compensation are timely; 

 People who have used the scheme feel that they have been treated equitably; 

 The scheme is affordable; 

 The scheme makes proportionate use of time and resources; 

 The scheme has an appropriate balance between costs of administration (e.g. 

financial or time) and the level of compensation awarded; 

 Decisions about compensation are made through a robust and independent 

process; 

 The scheme has an independent appeal system;  

 The scheme treats staff and patients fairly/equitably; 

 A reasonable time limit is set for compensation claims5. 

This is an ambitious list and even the Scottish Government’s Consultation Report of 20146 

acknowledged that not all the recommendations may be achievable7.  The challenges that 

arise in   balancing access to justice whilst maintaining a scheme which is affordable are 

recognised as a ‘complex and difficult area of civil justice reform’8.  

Other influences can also been seen within the proposal’s and these include the Patients 

Charter and the Court Reform (Scotland) Act 2014. We note that the current proposal takes 

its primary aim of enhancing patient rights and encouraging transparency in the health care 

                                                 
5
 No Fault Compensation Review Group Report and Recommendations - Volume I (Commissioned by The Scottish 

Government). Available from: http://www.gov.scot/Topics/Health/Policy/No-Fault-Compensation/ReviewGroupVol1 
[Accessed 25 April 2016] at p. 6 
6
 Scottish Government (2014) ‘Consultation on Recommendations for No-Fault Compensation in Scotland for injuries 

resulting from clinical treatment.’ Available from : http://www.gov.scot/Resource/0044/00447863.pdf [Accessed 26 June 
2016] 
7
 Ibid at p.9. 

8
 Anne-Maree Farrell- No-Fault Compensation for Medical Injury: Principles, Practice and Prospects for Reform . This 

article is available in pdf form and, for ease of further reading, it is from this that the page citations appear. 
http://poseidon01.ssrn.com/delivery.php?ID=4470710971170251160081191271210861220330400630360310570220820
8709012012001808012402904511402006000710010906700010301009106912512207803706005911802309709301802
4075053048077072001124082080122023122102081023124096067069070075009093114065066070013008125&EXT=
pdf However please note that this article  was ultimately written and  published in- P. Ferguson and G. Laurie (eds), 
Inspiring a Medico-Legal Revolution: Essays in Honour of Sheila McLean (Aldershot: Ashgate 2015) at p.2. 

http://www.gov.scot/Topics/Health/Policy/No-Fault-Compensation/ReviewGroupVol1
http://www.gov.scot/Resource/0044/00447863.pdf
http://poseidon01.ssrn.com/delivery.php?ID=447071097117025116008119127121086122033040063036031057022082087090120120018080124029045114020060007100109067000103010091069125122078037060059118023097093018024075053048077072001124082080122023122102081023124096067069070075009093114065066070013008125&EXT=pdf
http://poseidon01.ssrn.com/delivery.php?ID=447071097117025116008119127121086122033040063036031057022082087090120120018080124029045114020060007100109067000103010091069125122078037060059118023097093018024075053048077072001124082080122023122102081023124096067069070075009093114065066070013008125&EXT=pdf
http://poseidon01.ssrn.com/delivery.php?ID=447071097117025116008119127121086122033040063036031057022082087090120120018080124029045114020060007100109067000103010091069125122078037060059118023097093018024075053048077072001124082080122023122102081023124096067069070075009093114065066070013008125&EXT=pdf
http://poseidon01.ssrn.com/delivery.php?ID=447071097117025116008119127121086122033040063036031057022082087090120120018080124029045114020060007100109067000103010091069125122078037060059118023097093018024075053048077072001124082080122023122102081023124096067069070075009093114065066070013008125&EXT=pdf
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process9.  The Review Group’s proposal highlights a holistic restorative approach which 

would include apology, learning from the medical mishap and review to inform future 

practice. We acknowledge that there have been attempts to address some of these 

elements through recent legislation10.  

Comparative approaches 

Looking to other no fault models provides useful comparisons and   invaluable information 

as to how other states have approached and importantly sustained such a scheme. Longer 

term data can be gained from the longevity of the New Zealand’s no fault Accident 

Compensation Scheme which was established in 1974 and from the newer models such as 

the one currently in operation in Sweden. Within the UK, there is the NHS Redress Act 

200611 and most recently Welsh National Health Service (Concerns, Complaints and 

Redress Arrangements) (Wales) Regulations 201112.   However, applying one model in its 

entirety is unlikely to work without taking into account the culture, traditions and nature of 

health service provision in Scotland. Other factors such as size of population and social 

security provision will heavily influence the success of any scheme.  Norrie and Hendry  

pointed out the advantage of a scheme having  ‘symbiosis with existing social security 

systems’ but that this will only work effectively if the social security system is well funded13.  

We noted that the Review Group also considered the approaches taken in various other 

jurisdictions. The model that they were most supportive of was the Swedish model.  Whilst 

this can be seen to be reflected in the current proposals to a certain extent, there are some 

differences too. The current consultation acknowledges the challenges in setting the 

parameters to define exactly what may or may not be compensational14.  This is a 

challenge which faces all jurisdictions trying to introduce such legislation. As Douglas15 

notes, there is considerable variation in the eligibility criteria for compensation and each 

                                                 
9
 ‘No-Blame’ Redress Scheme A Public Consultation on Draft Proposals for a ‘No-blame’ Redress Scheme in Scotland for 

Harm Resulting from Clinical Treatment Available from: http://www.gov.scot/Resource/0049/00497999.pdf   [Accessed 12 
April 2016] at p. 6.  
10

 Apologies (Scotland) Act 2016: http://www.legislation.gov.uk/asp/2016/5/contents     
11

 NHS Redress Act 2006:   http://www.legislation.gov.uk/ukpga/2006/44/contents 
12

 Welsh National Health Service (Concerns, Complaints and Redress Arrangements) (Wales) Regulations 2011 
http://www.legislation.gov.uk/wsi/2011/704/contents/made   
13

 Norrie KM, Hendry RA.(2011) No-fault compensation for medical accidents. J R Coll Physicians Edinb;41:290-91. 
14

 No-Blame’ Redress Scheme A Public Consultation on Draft Proposals for a ‘No-blame’ Redress Scheme in Scotland for 
Harm Resulting from Clinical Treatment Available from: http://www.gov.scot/Resource/0049/00497999.pdf   [Accessed 12 
April 2016] at p. 9 
15

Douglas, T (20009 Medical  Injury  Compensation: Beyond ‘No-Fault’. Medical Law Review, 17,  pp. 30–51 

http://www.gov.scot/Resource/0049/00497999.pdf
http://www.legislation.gov.uk/asp/2016/5/contents
http://www.legislation.gov.uk/wsi/2011/704/contents/made
http://www.gov.scot/Resource/0049/00497999.pdf
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jurisdiction should reach its own conclusion on best to address this.  It may also mean that 

the same case may be dealt with differently depending on those criteria.  We will return to 

this in our responses to the questions.  

Explanation and apology 

A further point to remember is that, for many people, they seek not monetary compensation 

but an explanation of what had occurred16.  Additionally, an apology in isolation may not 

benefit future healthcare decisions or processes so it is useful to note that the proposals 

include the opportunity to learn from previous incidents or ‘adverse events’17. Given the 

prominence that the role of an apology has been given in recent Scottish legislation with the 

introduction of the Apologies (Scotland) Act 2016, this does appear to be a positive 

inclusion.  

The concept of ‘blame’.   

Any scheme whose heading starts with ‘No- Blame’ in the title may not be helpful.   Blame 

is an emotive word. Whilst we recognise that, on occasions, it may be merited, civil law 

traditions lead from the premise of a duty of care, which include the duties of the healthcare 

professional. A breach of that duty of care may be deemed a negligent act or omission.   By 

its definition, negligence refers to an unintentional wrongdoing.  Post the Francis Report;18 it 

is possible to see formerly what may have been regarded as   ethical duties be given a 

statutory footing.  

For example, the earlier mentioned duty of candour and the duty to apologise places new  

responsibilities on healthcare professionals and organisations to disclose information 

regarding potential harms  and provide an apology19.  It is well documented that ‘fear of 

                                                 
16

 No Fault Compensation Review Group Report and Recommendations - Volume I (Commissioned by The Scottish 
Government). Available from: http://www.gov.scot/Topics/Health/Policy/No-Fault-Compensation/ReviewGroupVol1 
[Accessed 25 April 2016] at p. 5 
17

 No-Blame’ Redress Scheme A Public Consultation on Draft Proposals for a ‘No-blame’ Redress Scheme in Scotland for 
Harm Resulting from Clinical Treatment Available from: http://www.gov.scot/Resource/0049/00497999.pdf   [Accessed 12 
April 2016] at p. 10 
18

 Report of the Mid Staffordshire NHS Foundation Trust Public Inquiry: 
http://webarchive.nationalarchives.gov.uk/20150407084003/http://www.midstaffspublicinquiry.com/sites/default/files/report
/Executive%20summary.pdf  
19

 Apologies (Scotland) Act 2016 :   http://www.legislation.gov.uk/asp/2016/5/contents   
    Health (Tobacco, Nicotine etc. and Care) (Scotland) Act 2016:   
http://originwww.legislation.gov.uk/asp/2016/14/contents/enacted                  

http://www.gov.scot/Topics/Health/Policy/No-Fault-Compensation/ReviewGroupVol1
http://www.gov.scot/Resource/0049/00497999.pdf
http://webarchive.nationalarchives.gov.uk/20150407084003/http:/www.midstaffspublicinquiry.com/sites/default/files/report/Executive%20summary.pdf
http://webarchive.nationalarchives.gov.uk/20150407084003/http:/www.midstaffspublicinquiry.com/sites/default/files/report/Executive%20summary.pdf
http://originwww.legislation.gov.uk/asp/2016/14/contents/enacted
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blame is profoundly embedded’20  in healthcare professionals and is something that the 

stakeholders involved are trying to move away from.  It is right that any proposed scheme  

should  ‘place the patient at the centre’ as this one subscribes to, but it  should  also ensure 

that it doesn’t inadvertently place more pressure on healthcare staff and increase an 

already dominant blame culture within the NHS. We believe that this will not contribute 

towards the effectiveness of any scheme and indeed may impede access to information 

and explanation.   

 

Question 1:   Do you agree that it is appropriate to integrate the process for the 

redress scheme with the incident investigation, duty of candour and complaints 

processes to ensure consistency, improvement and shared learning?  

     

We partly agree.  We recognise that there is some logic to this and it would seem that a 

redress scheme as a continuation of the NHS Internal Complaints procedure has its merits. 

For example, much of the infrastructure required is already in existence. Existing staff 

would have the necessary specialisms and experience and institutional knowledge.   

However, given that it would be the same organisation that would be undertaking the 

investigation and providing the advice, matters pertaining to impartiality and possible 

conflict of interest may arise. The process would need to be reviewed to reassure potential 

claimants that the scheme is fair, impartial and accountable. 

 

Question 2 - Do you agree with the broad principles for the scheme? 

 

Yes, we agree with the broad principles for the scheme.  We note the reference in the 

consultation that the eligibility criteria are to ‘shape a fairer and importantly affordable 

Scottish scheme’21.  As noted in our general comments, the concepts of ‘fair’ and 

‘affordable’, in relation to the claimant/patient, may be difficult to reconcile.  As one 

commentator noted ‘‘... there is a need to be cautious about claims that no-fault schemes 

for medical injury are likely to provide greater and easier access to justice for patients than 

                                                 
20

 Elliot, M  (2016) To Blame or not to blame? The Medical Profession and Blame Culture Transcript.   Gresham College 
Lecture.  Available from http://www.gresham.ac.uk/lectures-and-events/to-blame-or-not-to-blame-the-medical-profession-
and-blame-culture  [Accessed 20 June 2016]  at p 3.  
21

 Scottish Government ( 2016) ‘No –Blame’ Redress Scheme .  Available from 
http://www.gov.scot/Resource/0049/00497999.pdf [Accessed June 6 2016] at p. 10.  

http://www.gresham.ac.uk/lectures-and-events/to-blame-or-not-to-blame-the-medical-profession-and-blame-culture
http://www.gresham.ac.uk/lectures-and-events/to-blame-or-not-to-blame-the-medical-profession-and-blame-culture
http://www.gov.scot/Resource/0049/00497999.pdf
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would pursuing claims under tort and delict systems. Instead, a more complex picture 

presents itself,’22 which highlights the hurdles around eligibility criteria and the continuing 

requirement to show causation. 

 

One helpful question to pose of any proposed scheme is whether it promotes access to 

justice.  The answer to this will depend on the transparency, and ease for claimants to 

understand the scheme.  It is generally agreed that minor injuries or low value claims may 

often result in a positive resolution but  the very nature of medical injuries are often more 

complex due to the necessity to provide causation.  There is evidence from other 

jurisdictions   which suggests that some individuals who may be eligible to claim – fail to do 

so. For example, it is suggested that, in Sweden this may be as low as 10% who actually 

make a claim and in New Zealand certain socio economically disadvantaged groups and 

those of a more mature age group similarly fail to make a claim23.  We acknowledge, once 

again, that the background, culture and political imperatives in any of these jurisdictions 

may not be comparable.   However, perhaps some of this may be addressed by applying a 

lead time which would allow for publicity and provide education of any new scheme.  Also, 

the availability of robust and independent counselling from the outset of a claimants inquiry 

may help offset some of the adverse patterns seen in other jurisdictions.    

 

Question 3 - Do you agree that eligibility should be structured around the notion of 

‘avoidability’?    

                                                                         

We partly agree. The notion of avoidability will give patients a right to compensation where, 

at the moment, under the current scheme, none exists. We understand this criteria to mean 

that, all other things being equal, a patient/claimant has sustained an injury which could 

have been ‘avoided’.  This may be seen as ‘wider’ or less restrictive in its application than 

the current Welsh model.  We believe that it will also be more enabling than the eligibility 

                                                 
22

 ‘No-Blame’ Redress Scheme A Public Consultation on Draft Proposals for a ‘No-blame’ Redress Scheme in Scotland 
for Harm Resulting from Clinical Treatment Available from: http://www.gov.scot/Resource/0049/00497999.pdf   [Accessed 
12 April 2016] at p. 18 
23

 Bismark, M.M., Brennan, T.A., Davis, P.B., et al, (2006)  ‘Claiming Behaviour in a No-Fault system of Medical Injury: A 
Descriptive Analysis of Claimants and Non-Claimants’, Medical Journal of Australia,  185(4) 203-07; Bismark, M.M., 
Brennan, T.A., Paterson, R.J., et al, (2006)  ‘Relationship between Complaints and Quality of Care in New Zealand: A 
Descriptive Analysis of Complaints and Non-Complaints Following Adverse Events’, 15 Quality and Safety in Health Care, 
17-22.   
 

http://www.gov.scot/Resource/0049/00497999.pdf
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criteria which was adopted by the NHS Redress Act 2006. This scheme provided that 

patients would only be eligible if they were able to establish a ‘qualifying liability in tort’. This 

meant that tort principles remained central in determining liability. This is a difficult concept 

to understand without legal advice and, as a result, more independent legal advice would 

be required to protect patients/claimants interests. More generally, it did not appear to align 

with a patient-centred approach.   

 

Given its longevity, the New Zealand model has had the opportunity to use different 

eligibility approaches. It initially adopted ‘medical misadventure’ to be replaced by the more 

expansive eligibility criteria of ‘treatment injury’ in 2005.   

 

Avoidability does not appear to be an unreasonable approach. However, we believe that, in 

order to make the scheme affordable, this may dilute payments to claimants. We do note 

however, that it is likely that more claims will be compensated.   

 

Question 4 - Do you support the proposal that the non-retrospective scheme should 

be restricted to harm which has been or is likely to be, experienced by the person for 

a continuous period of at least 6 months? 

                                          

Yes, we support this proposal. 

 

Question 5 - Do you support the proposal that the proposed non-retrospective 

scheme should in the first instance be restricted to clinical treatment provided by 

directly employed NHS Staff in Scotland?  

                                                                                                                

We have concerns about this proposal.  Despite recommendations from the Review 

Group24, it will not cover treatment received from ‘independent contractors,’25  therefore 

excluding GP’s, dentists, opticians and pharmacists. Such a large segment of healthcare 

                                                 
24

 No Fault Compensation Review Group Report and Recommendations - Volume I (Commissioned by The Scottish 
Government). Available from: http://www.gov.scot/Topics/Health/Policy/No-Fault-Compensation/ReviewGroupVol1 
[Accessed 25 April 2016] at p. 15 
25

 No-Blame’ Redress Scheme A Public Consultation on Draft Proposals for a ‘No-blame’ Redress Scheme in Scotland for 
Harm Resulting from Clinical Treatment Available from: http://www.gov.scot/Resource/0049/00497999.pdf   [Accessed 12 
April 2016] at p. 12 

http://www.gov.scot/Topics/Health/Policy/No-Fault-Compensation/ReviewGroupVol1
http://www.gov.scot/Resource/0049/00497999.pdf


 

© The Law Society of Scotland 2016   Page | 9 

providers being excluded may result in many people not qualifying to make a claim under 

the proposed scheme.  It therefore arguably compromises the Review Group principles of 

accessibility and ease of use.   The proposal justifies the reasons for these exclusions 

around ‘costs and complexity’26. However a major consideration for any government is 

around how to pay for a no fault compensation scheme and we have commented already in 

Question 2 on the principles of ‘fairness’ and ‘affordability’.  

 

From a practical perspective, we believe that this will create problems in terms of claims 

which may relate to both independent contractors and those directly employed by NHS 

Scotland.  A dual process would need to be implemented since the former would not be 

covered under the existing proposals whilst the latter would.   We are also concerned that 

this would have the potential to create a double standard and imbalance of compensation 

awarded.  In such cases, who will have the responsibility to ensure that the claimant is 

properly advised? 

 

Question 6 - Do you support a cap of £100,000 on the level of award under the 

proposed scheme?    

                                                                                                                                                                                        

No, we do not support a cap of £100,000. First, as a general observation, we believe that 

any scheme has to be readily understandable to those who are considering using it.  We 

believe that if the value of a claim is approaching £100,000 then it will likely reflect that the 

case is a complex, giving rise to issues not only of solatium but also of services and loss or 

earnings. How will these be assessed?  Additionally, relating to our concerns in Question 5, 

how will the claimant be advised in such circumstances?  We suggest that a more 

reasonable approach may be to consider Welsh scheme which caps the  level of award at 

£25,00027. 

 

The principle here is to try to guard against a lack of equity between those awarded through 

the current delictual system and those through any proposal no fault system.  It is noted 

                                                 
26

 No-Blame’ Redress Scheme A Public Consultation on Draft Proposals for a ‘No-blame’ Redress Scheme in Scotland for 
Harm Resulting from Clinical Treatment Available from: http://www.gov.scot/Resource/0049/00497999.pdf   [Accessed 12 
April 2016] at p. 11 
27

 Section 29    Welsh National Health Service (Concerns, Complaints and Redress Arrangements) (Wales) Regulations 

2011 

http://www.gov.scot/Resource/0049/00497999.pdf
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that countries with generous social security schemes may do better in this regard. Sweden 

may not be an appropriate model in this respect with its generous social security payments.  

 

Question 7 - Do you agree that levels of award should be based on the Judicial 

College Guidelines with patrimonial loss assessed on an individual basis? 

                                          

We do not see this as helpful model for Scotland.  Given that no medical negligence case 

fits into the Judicial College Guidelines and that only a small number of medical negligence 

cases are litigated in Scotland, there is very little guidance by way of decided cases. We 

believe that the consequence of this will be that the proposed scheme will become a tariff 

based system. 

  

Question 8 - Do you agree that the primary legislation should be flexible enough to 

allow the eligibility criteria and scope of the scheme to be extended at a later date? 

 

No, we do not agree. Eligibility is the vital element which creates the framework within 

which claims can be made. Whilst the need to prove causation remains the scope within 

which this occurs can be widened or simply have the criteria more ‘enabling’ than under the 

existing adversarial structure.  The parameters of what would constitute eligibility will 

depend on affordability, culture, commitment etc. The Welsh scheme has adopted what  

may be seem as quite a restrictive approach since the redress elements of the regulations 

and the guidance relating to those aspects do not apply to primary care practitioners or to 

independent providers. 

 

We would ask that you may also consider the experience from the English model. The 2003 

report ‘Making Amends’28 set out options for reform in England and Wales. It proposed to 

take a comprehensive approach which included compensation, review and action plan.   

Its final composition was quite removed from that of the original proposal29 and resulted in 

the  NHS Redress Act 2006.  The vital detailed secondary legislation has, to date, not been 

                                                 
28

 Chief Medical Officer (2003) Making Amends: A Consultation paper Setting Out Proposals for Reforming the Approach 
to Clinical negligence in the NHS. (London: Dept. Of Health) Available from:  
http://webarchive.nationalarchives.gov.uk/20130107105354/http:/www.dh.gov.uk/prod_consum_dh/groups/dh_digitalasset
s/@dh/@en/documents/digitalasset/dh_4060945.pdf [Accessed 20 June 2016] 
29

 For more detail on this please see  Farrell, A-M & Devaney S., (2007) Making Amends or making things worse? Clinical 
negligence reform and patient redress in England. Legal Studies Vol.  27 at pp630-648. Available from 

http://webarchive.nationalarchives.gov.uk/20130107105354/http:/www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/documents/digitalasset/dh_4060945.pdf
http://webarchive.nationalarchives.gov.uk/20130107105354/http:/www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/documents/digitalasset/dh_4060945.pdf
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passed and there have been suggestions that there has been a ‘lack of political will’30 to do 

so. Taking this under consideration, it provides a good opportunity to learn from this and to 

resolve issues surrounding  affordability in implementing such a scheme.  In order to avoid 

a similar stasis currently seen in the 2006 Act, workable detail, which goes beyond simply 

passing framework legislation, should accompany any proposal. 

 

Question 9 - Do you agree that the legislation should protect against ‘double 

dipping’? 

 

Yes, we agree and we note31 and support that the patient will retain the right to go to court 

should they wish.  We return to our concerns over who will advise the patient on the options 

that will be available to them.  

 

Question 10 - Would you support the repeal of Section 2(4) of the Law Reform 

(Personal Injuries) Act 1948 in relation to continuing care costs providing, as 

proposed, the care package is independently assessed and quality care guaranteed 

in each case?      

 

No, we would not support the repeal of Section 2(4) of the Law Reform (Personal Injuries) 

Act 1948. The provision of a comprehensive and universal healthcare system free to all at 

the point of delivery was one of the central planks of the Beveridge Report and enshrined in 

the National Health Service Act 1946 and the provision of section 2(4) of the 1948 Act has 

remained unchanged despite opportunities for review over that time for very good reason 

over some 68 years. 

 

 

 

                                                                                                                                                                    
http://www.academia.edu/1764855/AM_Farrell_and_S_Devaney_Making_amends_or_making_things_worse_Clinical_neg
ligence_reform_and_patient_redress_in_England_2007_27_4_Legal_Studies_630-48 [Accessed 26 June 2016]  
30

 Elliot, M  (2016) To Blame or not to blame? The Medical Profession and Blame Culture Transcript.   Gresham College 
Lecture.  Available from http://www.gresham.ac.uk/lectures-and-events/to-blame-or-not-to-blame-the-medical-profession-
and-blame-culture  [Accessed 20 June 2016] at p 11.  
31

 Scottish Government ( 2016) ‘No –Blame’ Redress Scheme .  Available from 
http://www.gov.scot/Resource/0049/00497999.pdf [Accessed June 6 2016] at p. 14.  

http://www.academia.edu/1764855/AM_Farrell_and_S_Devaney_Making_amends_or_making_things_worse_Clinical_negligence_reform_and_patient_redress_in_England_2007_27_4_Legal_Studies_630-48
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In relation to the relevant section, two principal reasons for the Act were advanced. It was 

said that; 

 

1.  “to decide between the respective merits of the State and other services 

would be a difficult and invidious duty (for the Courts)”and   

2. “it would be inconsistent with the liberty of the individual”32  

 

We believe that both of these reasons remain as sound today as they did in 1948.  

 

In 1999 the Law Commission Report 'Damages for Personal Injury: Medical Nursing and 

Other Expenses'33 came down in favour of no change on the basis that there had been no 

substantial abuse.   

  

Further, the express reference to the National Health Service Act 1946 and the absence to 

reference to any other legislation, limits the scope of S2(4) to NHS treatment and so does 

not extend to the broader range of state funding provision which applies to cerebral palsy 

claimants and others.  

 

In Scotland Lord Carloway  in Fletcher (as guardian of Lisa Smart-v-Lunan 2008 CSOH 55) 

stated that: “But it is not for the Court to decide what is "best" for Miss Smart or to stipulate 

an acceptable minimum level of care. It is for the pursuer to put forward a regime and the 

defender will require to fund that, unless that regime is an unreasonable or impractical one.” 

 

This approach has been replicated in the context of social services provisions by the 

important decision of the English Court of Appeal in Peters v East Midlands Strategic 

Health Authority and Another34, which gave clear authority for the proposition that even 

where it can be demonstrated that the public authority has a directly enforceable duty to the 

claimant and that the authority is willing to discharge that duty in a manner that will as a 

matter of fact meet the need occasioned by the wrong, the claimant is still entitled to 

choose to recover this loss from the wrongdoer. 

                                                 
32

 Beveridge Report (1942) Cmd 6404 para 262 
33

 The Law Commission (LAW COM No 262:  http://www.lawcom.gov.uk/wp-
content/uploads/2015/03/lc262_Damages_Personal_Injury_Medical_Nursing_Collateral_Benefits.pdf  
34

 Peters v East Midlands Strategic Health Authority and Another [2009] EWCA  Civ 145 

http://www.lawcom.gov.uk/wp-content/uploads/2015/03/lc262_Damages_Personal_Injury_Medical_Nursing_Collateral_Benefits.pdf
http://www.lawcom.gov.uk/wp-content/uploads/2015/03/lc262_Damages_Personal_Injury_Medical_Nursing_Collateral_Benefits.pdf
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In delivering the judgment of the court, Dyson LJ expressed the principle as follows:  

“We can see no reason in policy or principle which requires us to hold that a claimant who 

wishes to opt for self-funding and damages in preference to reliance on the statutory 

obligations of a public authority should not be entitled to do so as a matter of right.  

The claimant has suffered loss which has been caused by the wrongdoing of the 

defendants.   She is entitled to have the loss made good, so far as this is possible, by the 

provision of accommodation and care.”35 

 

It should be noted that some therapies are simply not available on the NHS and in fact 

nearly all parents with a choice, choose private provision. At a time of very considerable 

political and economic uncertainly we strongly suggest that there should be no change on 

this area. 

 

Question 11 - Would you support the development of a ‘fast track’ element of 

CNORIS, utilising existing expertise with independent medical expert input?  

                                                                                   

We again note the challenge of ensuring impartiality and independence here. Given that the 

fast track system will be administered by the NHS Central Legal Office, the process would 

need to be accountable and transparent.  The role of the claimant is also unclear. At what 

point, if at all would they be involved in the process?  For example, if the emphasis is on the 

‘fast track’ element, there may be potential for experts to be instructed without knowing the 

views of the claimant. Patient support and advice remains a recurring concern.  

 

Unsurprisingly, the greater the provision of independent advice, the more costly the 

scheme.  It is a challenge to ensure that any legislation provides for a process that captures 

access to justice in the form of access to legal advice and representation from the outset of 

a person’s claim and the success, confidence and acceptance of any scheme is dependent 

upon getting this right.  

 

                                                 
35

 Ibid at paragraph 53 
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Similar considerations and conflicts between the various stakeholders arose during the 

legislative passage of the NHS Redress Act 2006.  To date, these remain unresolved. 

 

Question 12 - Do you agree that the creation of an independent appeal panel 

combined with independent medical input in consideration of the claim and award 

would provide the appropriate level of independence?  

                                                                                         

We note and support provisions for a right of appeal but how this will operate in practice 

has not been made clear.  The Review Group referred to ‘equity of arms’36 and we are 

pleased to note that the current Consultation refers to ‘an adequate level of independence 

and impartiality and with sufficient ‘equality of arms’37. The proposal does not, however, 

explain how this will be achieved. We believe that there should be a process which involves 

the patient from the outset. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
36

 At para 4.1 
37

 Scottish Government ( 2016) ‘No –Blame’ Redress Scheme .  Available from 
http://www.gov.scot/Resource/0049/00497999.pdf [Accessed June 6 2016] at p. 16. 

http://www.gov.scot/Resource/0049/00497999.pdf
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