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Introduction 

 

The Law Society of Scotland aims to lead and support a successful and respected Scottish 

legal profession. Not only do we act in the interests of our solicitor members but we also 

have a clear responsibility to work in the public interest. That is why we actively engage and 

seek to assist in the legislative and public policy decision making processes. 

 

This paper has been prepared on behalf of the Society by members of our Working Party 

on Human Rights. The working party is comprised of senior and specialist lawyers. The 

Society has been involved in debate on this topic for some time. Much of this paper reflects 

the evidence we provided to the Scottish Parliament’s European and External Relations 

Committee in November 2015, as well as the Commission on a Bill of Rights in 2011 and 

2012. The UK Government has yet to publish the details of its plans for the repeal and 

replacement of the Human Rights Act. As a result, the Society’s views on these issues may 

evolve as the proposal becomes clearer. At this point, we would make the following 

comments in relation to the basic issues raised in the debate to date:- 

 

The Human Rights Act 1998  

 

We believe that the Human Rights Act 1998 (the HRA) is a key component of our society 

and an effective tool for the protection of our rights through the domestic courts in the UK. 

The HRA provides an effective means for individuals to challenge the actions of the State 

and seek redress in a more accessible, timely and affordable way than was possible before 

incorporation of the ECHR rights. The HRA has had a positive impact on the development 

of law and policy both in the UK and in Scotland. We therefore support the retention of the 

HRA, but we also accept that there is room for improvement of the Act. 

We believe that the HRA can be improved by the following amendments:- 

 

a) by amending Section 10 to provide a more accountable parliamentary way to amend 

incompatible legislation in the light of a declaration of incompatibility by the courts; 

 

b) by including Article 13 - right to an effective remedy in Schedule 1; and 
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c) by expanding and clarifying the application of the HRA to private bodies exercising 

public functions or providing public services. 

 

A British Bill of Rights  

 

We are of the opinion that any proposed Bill of Rights for the United Kingdom must build on 

and enhance the European Convention on Human Rights. 

 

A Bill of Rights for the UK could also include rights which have commonly been 

characterised as constitutional, for example, the right to access to justice or the right to 

have Human Rights determined by a court, however, arriving at consensus on this 

proposition may be difficult.  

 

We are cautious about including other rights which are characteristically considered as 

rights within one legal system in the United Kingdom, such as, “the right to trial by jury”.  In 

Scotland there is no such right as whether a case goes to jury trial is determined by the 

forum which is at the instance of the prosecutor. 

 

A UK Bill of Rights could include:- 

 

a) rights which are contained in EU and other UK or devolved legislation;  

 

b) economic and social rights;  

 

c) rights contained in other international treaties, for example the Convention on the 

Rights of the Child or the International Covenant for Civil and Political Rights; and 

 

d) the EU Charter on Fundamental Rights. 

 

On the question of whether the Bill of Rights should include identification of the citizens’ 

responsibilities the Society is of the view that the fundamental purpose of a Bill of Rights is 

to ensure that certain human rights are guaranteed and protected against the State’s 

capability to legislate and the court’s power to reach final decisions in a way which is 
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contrary to those rights. These rights should be limited only to the extent which it is 

absolutely necessary in order to protect the common good and the rights of others. 

Inclusion of responsibilities is fundamentally a political question. We recognise the call to 

enhance the responsibilities of the citizen but do not hold to the view that a Bill of Rights is 

the correct place for such a statement. Many rights in e.g. ECHR have qualifications which 

provide a balance of the rights of the individual with competing interests. Including 

responsibilities is conceptually difficult in a Bill of Rights. 

 

We would suggest that a stronger judicial role would be needed if a Bill of Rights for the 

United Kingdom were enacted. The current arrangements under the Scotland Act 1998 

provide a much stronger way of dealing with non-compliance with ECHR by Scottish 

Ministers than that which the HRA provides for the UK Parliament and UK Ministers. 

 

That stronger judicial role would imply restrictions on the concept of Parliamentary 

sovereignty and allow for the judiciary to strike down legislation which was incompatible 

with the Bill of Rights for the United Kingdom. In other words a Bill of Rights would need to 

be constitutionally superior to other statutes.  

 

This also brings into view the issue of entrenchment of a Bill of Rights for the United 

Kingdom.   Procedurally entrenching the Bill of Rights for the United Kingdom could be 

done by a special majority voting system for both Houses of Parliament and an amendment 

to the Parliament Acts requiring both Houses to consent to the Bill subject to the special 

majority.      

 

If a Bill of Rights were enacted in the manner suggested e.g. as an entrenched piece of 

legislation with a superior constitutional status it would lead to a re-alignment and re-

balancing of the relationship between the executive, Parliament and the courts. 

 

Inevitably, the executive and Parliament would be limited in their powers and the courts 

would accrue a role as the guardian of the constitution, holding the balance of power 

between the other two branches of government.  The adoption of a Bill of Rights would 

reinforce the separation of powers in the United Kingdom. The distribution of powers which 

has until recently characterised the British Constitution would fade away as the courts 
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would exercise a role to strike down non-compliant legislation. This would shift the focus of 

the British constitution considerably. 

 

Potential impact  

 

Without knowing the detail of the proposals, it is difficult to comment on what the practical 

impact would be. If, as we suggest, the basis of any proposal is to build upon the HRA and 

continue to incorporate the ECHR, the impact should be to clarify and extend the 

application of rights.  

 

If additional rights are to be included, this could make it easier for individuals to enforce 

their rights and require greater consideration to be put on specific issues (depending on the 

nature of the additional rights) during policy development and decision making. 

 

As long as the UK remains a party to the ECHR, the ECHR rights will be binding on the UK, 

and individuals will be able to take cases to the European Court of Human Rights. If the 

ECHR is no longer directly incorporated into the UK’s domestic law, this would mean that 

individuals would have to go to the European Court of Human Rights (the ECtHR) and 

would be unable to seek legal enforcement of their ECHR rights through the UK court 

system. This was the situation prior to the enactment of the HRA. The application of the 

ECHR could not be considered and decided on by the UK courts, so the compliance of the 

UK with the ECHR was decided by the ECtHR once all domestic remedies had been 

exhausted. The only role the UK courts had in applying the ECHR rights was in statutory 

interpretation where a provision was ambiguous and the courts applied a presumption that 

Parliament did not intend to breach its treaty obligations.  

 

Nevertheless, prior to the HRA, following a decision of the ECtHR that the UK was in 

breach of its obligations under the ECHR, the UK then, as now, would correct the breach to 

be compliant with its obligations under international law. Pre-HRA, decisions of the ECtHR 

still had a significant impact on the policy and law of the UK. For example, the prohibition of 

corporal punishment in State schools was a direct result of the decision in Campbell and 

Cosans v UK in 1982 which held such practices to be a breach of Article 2 of Protocol 1, 

and later cases on the issue of corporal punishment of children finding violations of Article 3 
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(see Tyrer v UK 1978 and A v UK 1998). In addition, the decision in Malone v UK 1985 on 

State interception of communications finding a breach of Article 8 resulted in the 

Interception of Communications Act 1985, with later cases extending protections from 

public communications networks to private. Other examples of the UK changing domestic 

law in reaction to decisions of the ECtHR include abolishing the prohibition of homosexuals 

serving in the military (Lustig-Prean and Beckett v UK 1999 and Smith and Grady v UK 

1999), and changes to the provision of legal aid for civil cases in response to Airey v Ireland 

1979.  

 

There were also numerous cases where the ECtHR’s finding of a breach by the UK of its 

obligations under the ECHR lead to a significant change in the policy or procedures of the 

UK. Finally, it is interesting to note that following the decision in Brogan v UK 1988 that 

detention without any judicial supervision was a breach of Article 5, the UK derogated from 

Article 5(3) on the grounds of public emergency. These examples suggest that, even 

though the ECHR was not incorporated into domestic law, the UK government felt obligated 

to recognise and address the decisions of the ECtHR. 

 

The Scottish context  

 

The HRA is entrenched within the Scotland Act so that it is expressly outwith the 

competence of the Scottish Parliament to modify the HRA. 

 

However, the subject of human rights more broadly has not been reserved, and Scotland 

has taken steps to legislate on human rights issues (for example setting up the Scottish 

Human Rights Commission).  

 

Schedule 5 to the Scotland Act also makes an exception for ‘observing and implementing 

international obligations, obligations under the Human Rights Convention and obligations 

under [EU] law’ from the general reservation of international relations.  

 

So, it seems that there remains considerable scope for Scotland to take action on human 

rights, both as a subject to themselves and as they relate to devolved matters. 
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The close links between the HRA and Scotland Act, and the overlap of human rights with 

devolved matters, mean that a repeal of the HRA, or significant change to how the ECHR is 

given effect in the UK, would likely trigger the Sewel Convention and require the consent of 

the Scottish Parliament. However, there is a lack of clarity on this point, and quite how or at 

what point the Convention would be triggered is still a matter of some debate.  

 

This issue should also be considered in the context of the Smith Commission’s 

recommendation to place the Convention on statutory footing. Although the proposed 

drafting of Clause 2 of the Scotland Bill incorporates the current operation of the 

Convention to a great extent, there are currently slight differences. For example, Devolution 

Guidance Note Number 10, which explains the practical operation of the Convention 

requires the consent of the Scottish Parliament in respect of provisions of a Bill before the 

UK Parliament which would alter the legislative competence of the Scottish Parliament or 

the executive competence of the Scottish Ministers (see DGN 10 at paragraphs 4(iii) and 

9). It would seem, however, that Clause 2 would not apply to this latter category of 

provision. This is relevant for the purposes of the HRA, as the legislative competence of the 

Scottish Parliament and executive competence of the Scottish Ministers are restricted by 

reference to “Convention rights” which are defined by reference to the HRA. 

 

The Convention at present has no legal effect in limiting the power of the UK Parliament but 

a breach of the Convention would have considerable political impact. It would not only be 

unconstitutional to disregard the Convention but that action could also have significant 

political and constitutional consequences. A similar Convention applying to the Southern 

Rhodesian Legislative Assembly was referred to in the case of Madzimbamuto v Lardner-

Burke PC [1969] 1 AC 723 where a breach of the Convention would have been considered 

unconstitutional. 

 

The separate constitutional and rights structures of England and Scotland prior to the 

Treaty of Union in 1707 create different strands of constitutionality. For example Magna 

Carta (1215) does not apply in Scotland nor does the Petition of Right of 1628 or the Bill of 

Rights of 1689. The corresponding Scottish Documents could be said to be the Declaration 

of Arbroath (1320) and the Claim of Right (1689). However, as these documents are limited 

to Scotland in their effect in much the same way as Magna Carta and the Bill of Rights are 
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limited to England, our contention is that analysing British rights emanates, at the very best, 

from the Treaty of Union in 1707 and probably more properly from 1801.    

 

Even then there are rights which reach from before 1707 and apply in each jurisdiction 

separately, and there are rights which have been enacted since then which are limited to 

one jurisdiction of the other. For example, “the right to trial by jury” to which we have 

referred above.  

 

Since the Scotland Act 1998, the Government of Wales Acts 1998, 2006 and 2014 and the 

Northern Ireland Act 1998 diversity of rights is more evident. Indeed in the case of the 

Scottish Parliament, although the Parliament cannot amend the Human Rights Act 1998 it 

can and does legislate positively in the field of Human Rights. 

 

In one sense the current arrangements apply in different ways across the UK and in its 

constituent jurisdictions through the twin track approach of the Human Rights Act 1998 and 

the various devolution statutes applying to the devolved arrangements in Scotland, Wales 

and Northern Ireland.  

 

These arrangements could suggest a model of core UK rights augmented by and different 

from rights which would only apply in Scotland, Wales and Northern Ireland. This could be 

the result of devolved jurisdictions legislating to apply stronger protections in devolved 

areas if the HRA was repealed and replace it with something that was viewed as weaker, or 

by Westminster only repealing and replacing the HRA in relation to England, and leaving it 

in force for Scotland and the other devolved nations. 

 

Another model would be to have one UK application from which derogations by the 

devolved jurisdictions would be possible. 

 

There are differing views as to whether having different human rights frameworks around 

the UK would be problematic or not. On the one hand, some feel that it would lead to 

confusion and a two-tier system where different protections were applied to different subject 

areas in different regions. On the other hand, there are already different frameworks 

developing by nature of the operation of devolution and separate legal systems, and it is 
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not unusual internationally for there to be multiple rights frameworks within one country. For 

example, it is common in federal systems for one Bill of Rights will apply to the central 

government, as well as each of the state/provincial governments having their own 

frameworks. 

 

Conclusion 

 

We will continue to follow the Government’s proposals in relation to the UK’s human rights 

protection framework, and will respond to the anticipated consultation in due course. 

 

If we can be of any assistance on these issues, we would be happy to meet with interested 

parties to discuss further. 
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