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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public. We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s legal profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.   

We welcome the opportunity to consider and respond to the consultation on the clandestine 

civil penalty regime. This response has been prepared on behalf of the Law Society of 

Scotland by members of our Immigration Law Sub-committee.   

General Comments 

The starting point for this review of the civil penalty regime on transportation is the 

‘prevention of clandestine entrants’ and ‘what more industry can do to mitigate the risk of 

illegal migrant abuse’1; and the ‘huge contribution of the goods transportation industry to UK 

the economy.’2  

Certain of the terms and justifications in the document lack clarity, and consideration of the 

issues would be aided if certain issues and matters were clarified, including: 

  ‘A recent exercise identified that over one third of vehicles arriving in the UK were 

unsecure...’3 No source is given for this figure. What is the definition of ‘unsecure’ in 

this context? 

                                                 
1
 Consultation Document, p 2 

2
 Consultation Document, p 5 

3
 Consultation Document, p 6 
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 How many hauliers have been prosecuted for having ‘taken payment from an 

organised gang’4?  

 How are ‘operators who deliberately flout the rules’5  defined? 

 What is the definition of ‘inadequately secured vehicles’6?  

 The Government quotes one of the reasons for strengthening the civil regime as ‘a 

threat to driver security’7. What type of threat is being referred to, and what is the 

evidence that driver security is not adequately addressed by the current regime? 

 The Government states ‘Most hauliers are meeting the basic standards of lorry 

security; but a significant number are not’8. How has the Government arrived at this 

conclusion? What are the figures for hauliers ‘not meeting the basic standards of 

lorry security’?9 

 What is the definition of ‘careless or reckless’10 - failing to comply with the existing 

Codes of Practice?  

 We are told that ‘No penalty is raised where a vehicle has been secured to a very 

basic minimum standard’11. What is the current basic minimum standard?  

If the ‘failure to secure vehicles’ is defined by breaching or falling below the standard in the 

existing Codes of Practice, then consideration of the codes and existing civil penalty regime 

is a necessary starting-point.  

Q. 1 Do you have any comments on the refresh of the codes of practice or the policy 
objective overall? 

The Summary of the current codes of practice explains that, 

“Road transport companies and their drivers must secure vehicles coming into the UK to 

stop ‘clandestine entrants’. A clandestine entrant is a person who hides in or on a vehicle to 

avoid going through UK border control. 

                                                 
4
 Consultation Document, p 6 

5
 Consultation Document, p 10 

6
 Consultation Document, p 7 

7
 Consultation Document, p 5 

8
 Consultation Document, p 5 

9
 Consultation Document, p 5 

10
 Consultation Document, p 5 

11
 Consultation Document, p 7 
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If you don’t secure your vehicle, and you’re found carrying clandestine entrants into the UK, 

you’ll get a fine (also known as a ‘civil penalty’). 

You face a fine of up to £2,000 for each clandestine entrant you carry. The vehicle’s driver, 

owner or hirer can be fined.”12 

The particulars of what is expected of transporters to comply with ‘securing’ their vehicles is 

found in the current code of practice.13  

From a non-industry perspective, one might respond that the current code appears to be 

prima facie comprehensive and robust. 

Economic concern for small business 

One concern of higher penalties would be the economic impact on smaller transportation 

businesses. 

While the encouragement of ‘taking all reasonable steps’ to securing all cargo is to be 

supported, consideration should be given to at what point the burden on transporters may 

become excessive.  

Another consideration should be whether higher financial penalties for breaching the codes, 

and the consequent escalation in cost of complying with a much tougher compliance regime 

present a disincentive for haulage industry to operate in the UK.  

A system of grants or economic assistance may be necessary to allow small businesses to 

invest in ‘developments in technology available to secure freight vehicles’. 

Similarly, the costs associated should not create a barrier for smaller freight operators to 

become members of any ‘Trusted Trader scheme’. 

                                                 
12

 Home Office Guidance, ‘Secure your vehicle to help stop illegal immigration’ (2014) available online at 
https://www.gov.uk/guidance/secure-your-vehicle-to-help-stop-illegal-immigration  
13

‘Civil penalty prevention of clandestine entrants: code of practice Code of Practice issued in accordance with 
section 33 of the Immigration and Asylum Act 1999’ available online at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/342643/Civil_Penalty_code_of_
practice.pdf 
 

https://www.gov.uk/guidance/secure-your-vehicle-to-help-stop-illegal-immigration
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/342643/Civil_Penalty_code_of_practice.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/342643/Civil_Penalty_code_of_practice.pdf


 

© The Law Society of Scotland 2016   Page | 4 

It is not clear whether hauliers would be considered in breach if the vehicle checks and 

securing of the vehicle have been undertaken in strict accordance with the Codes of 

Practice, yet clandestine entrants still manage to gain entry.  

Current Defences 

Under section 34(3) of the 1999 Act, where it is alleged a person is liable to a penalty under 

section 32 of that Act for bringing a clandestine entrant to the United Kingdom it is a 

defence to show that: 

• he did not know and had no reasonable grounds for suspecting that a clandestine entrant 

was, or might be, concealed in the transporter; 

• there was an effective system in operation in relation to the transporter to prevent the 

carriage of clandestine entrants; and 

• on the occasion concerned, the person or persons responsible for operating that system 

did so properly. 

From a legal, non-industry, perspective, the existing defences appear to be proportionate.  

It might be asked why the transport industry should be punished further for failing to take 

considerable measures to deter clandestine entries, particularly when the entrants’ own 

clandestine entry in terms of the UN Convention on Refugees 1951 and/or ECHR may be 

justified, defended and legal.14  

Not only should the economic cost of tightening or increasing the civil penalty regime on the 

transportation industry be considered, particularly to small businesses; but so too, it could 

be argued from a human rights perspective, that there should be an awareness of the effect 

of doing so on many genuine refugees seeking entry to the UK. The necessity for many 

genuine refugees to travel clandestinely is recognised by the UNHCR and authoritative 

                                                 
14

 Article 31(1) of the Refugee Convention: Contracting States shall not impose penalties on refugees due to 
their “illegal entry or presence” as long as they come “directly”, “present themselves without delay to the 
authorities” and show “good cause”.  Section 31 of the Immigration and Asylum Act 1999 incorporated article 
31(1) into domestic law by way of a statutory defence for refugees against prosecution for offences related to 
illegal entry or presence. 



 

© The Law Society of Scotland 2016   Page | 5 

writers.15 It is important that the UK is able to address the needs of refugees and asylum 

seekers and ensure that they are not penalised by reason of the clandestine nature of their 

entry to the UK. 

Whilst strengthening the civil penalty regime on the transportation industry will undoubtedly 

protect the passage and entry of goods into Britain, should be recognised that it effectively 

raises even higher the physical barrier preventing many genuine refugees entering the UK, 

which may be a valid safe country in which to claim asylum. The UK should make efforts to 

ensure that there are safe and accessible ways for individuals to make a claim for asylum 

with the UK. 

However, it is clearly appropriate to have a system of civil penalties for transportation 

providers who fail to take reasonable measures in compliance with practice codes to secure 

their cargo.  

What is a ‘reasonable’ should best be answered by the industry upon whom the 

requirements will fall. Will the extra expense incurred in meeting higher security regimes for 

vehicles entering UK ‘put off’ importers to the UK? The effect may be similar to the way 

many migrants in the Points Based System have fed back that they gave up trying to enter 

Britain because the application procedure was just too onerous.16  

Q. 2 – 10 

The remaining points for Consultation (Questions 2-10) will be best answered by the 

Transportation industries, and insurers of the transportation industries. 

 

                                                 
15

 See, for example, Professor James Hathaway, The Law of refugee Status, Butterworths, Canada Ltd., 
(1991), p 50; S. Aga Khan, Legal Problems Relating to Refugees and Displaced Persons (1976), Recueil des 
course 287, at 313; Professor Guy S. Goodwin-Gill, Article 31 of the 1951 Convention relating to the Status of 
Refugees: Non-penalization, Detention and Protection. A paper prepared at the request of the Department of 
International Protection for the UNHCR Global Consultations (October 2001), available online at 
http://www.unhcr.org/3bcfdf164.pdf 
16

 Home Affairs Committee, Thirteenth Report: Managing Migration: The Points Based System (2009), 
available online at http://www.publications.parliament.uk/pa/cm200809/cmselect/cmhaff/217/21702.htm; 
Chartered Association of Business Schools,  UK Business Schools and International Student Recruitment: 
Trends, Challenges and the Case for Change (2016), p 14; Times Higher Education, Business schools: UK 
immigration policy sparks drop in students (2014) available online at 
https://www.timeshighereducation.com/features/non-eu-scholars-struggling-with-the-uks-visa-
policy/2010106.article; Alasdair Murray, Britain's points Based Migratory System, CentreForum (2011 
available online at http://www.centreforum.org/assets/pubs/points-based-system.pdf 

http://www.unhcr.org/3bcfdf164.pdf
http://www.publications.parliament.uk/pa/cm200809/cmselect/cmhaff/217/21702.htm
https://www.timeshighereducation.com/features/non-eu-scholars-struggling-with-the-uks-visa-policy/2010106.article
https://www.timeshighereducation.com/features/non-eu-scholars-struggling-with-the-uks-visa-policy/2010106.article
http://www.centreforum.org/assets/pubs/points-based-system.pdf
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For further information and alternative formats, please contact: 

Marina Sinclair-Chin 

External Relations 

DD: 0131 476 8136  

E: marinasinclair-chin@lawscot.org.uk  
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