
 

Consultation Response 

 

European Commission draft legislation to modernise 

the European copyright framework  

 

 

6 December 2016  



 

 Page 2 

Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

The Society’s Intellectual Property Law Sub-committee welcomes the opportunity to consider and respond 

to the Intellectual Property Office’s call for evidence on the EU Commission draft legislation to modernise 

the European copyright framework.  The Sub-committee has the following comments to put forward for 

consideration. 

Marrakesh Treaty 

Proposal for a Regulation and a Directive implementing the Marrakesh Treaty 

The context for this draft legislation is a difference of view between the European Commission and certain 

EU Member States (including the United Kingdom) on competence to enter into the Marrakesh Treaty to 

Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired or Otherwise Print 

Disabled.1 

Following a request by the European Commission for an Opinion of the Court of Justice of the European 

Union (CJEU), Advocate General Wahl delivered his Opinion on 8 September 2016,2 recommending the 

Court to find that the Marrakesh Treaty falls within the exclusive competence of the European Union under 

article 3(2) of the Treaty on the Functioning of the European Union (TFEU) (conclusion of an international 

agreement when its conclusion is provided for in a legislative act of the Union or is necessary to enable the 

Union to exercise its internal competence, or in so far as its conclusion may affect common rules or later 

their scope). 

The UK and a number of EU Member States, together with the Union itself, have already signed but not 

ratified the Marrakesh Treaty. And the UK has already legislated to bring national copyright law into line 

with the Treaty, having taken the view that such amending legislation was not incompatible with existing 

Directives.  

 

1
  http://www.wipo.int/treaties/en/ip/marrakesh/ 

2
 

http://curia.europa.eu/juris/document/document.jsf?cid=755171&dir=&docid=183130&doclang=EN&mode=lst&occ=first&pageIndex=0&part=1&text 

http://www.wipo.int/treaties/en/ip/marrakesh/
http://curia.europa.eu/juris/document/document.jsf?cid=755171&dir=&docid=183130&doclang=EN&mode=lst&occ=first&pageIndex=0&part=1&text
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On that particular point the Advocate General observed at paragraph 149:  

“[The Advocate General’s] conclusion is not called into question by the fact that, as the United 

Kingdom Government points out, the Member States might implement the Marrakesh Treaty by 

amending their copyright laws, without formally breaching Directive 2001/29. As the Court has 

repeatedly held, EU rules may be affected by international commitments even if there is no possible 

contradiction between those commitments and the EU rules”. 

 

The judgment of the CJEU is not yet available.  

It is worth observing that under EU law:  

 “...a provision in an agreement concluded by the European Union with a non-member country must 

be regarded as being directly applicable [in the EU, and via the EU legal order, in its Member 

States] when, regard being had to its wording and to the purpose and nature of the agreement, the 

provision contains a clear and precise obligation which is not subject, in its implementation or 

effects, to the adoption of any subsequent measure…”.3 

This monist approach is not shared by the United Kingdom (most recently, see: Whaley and another v Lord 

Advocate (Scotland) [2007] UKHL 53, especially Lord Hope at paragraphs 8 and 9)  

The key definitions in the proposals are repeated verbatim from the Marrakesh Treaty. This includes the 

definition of an ‘authorised entity’ as “an organisation providing education, instructional training, adaptive 

reading or information access to beneficiary persons on a non-profit basis, as its main activity or as one of 

its main activities or public-interest missions” (Article 2 in both the proposed Regulation and Directive).  

Article 3 of the Regulation provides that “an authorised entity established in a Member State may 

distribute, communicate or make available to beneficiary persons or to an authorised entity 

established in a third country that is a party to the Marrakesh Treaty an accessible format copy made 

in accordance with the national legislation adopted pursuant to Directive” (emphasis added). Similar 

references to an ‘authorised entity established in a Member State’ are made in Article 4 of the 

Directive.  

The fact that an entity is making provision on a non-profit basis is not in itself determinative of whether the 

entity is making that provision by way of an ‘economic activity’ (see, for example, Case C-109/92 Wirth v. 

Landeshauptstadt Hannover).  An ‘authorised entity’, for the purposes of the proposals, may or may not,  

according to  facts and circumstances, be an ‘undertaking’ carrying  on an ‘economic activity’; if in fact it is 

not, then it is not clear how it can be ‘established’ in the sense of of  EU law.  

That said, implementation of the Marrakesh Treaty, taken as whole, does affect intellectual property rights 

and trade with third countries. In particular article 6 of the Marrakesh Treaty (no onwards sales abroad) 

could not operate intra the EU/EEA single market unless EU/EEA law was harmonised in order to preserve 

the rule that lawful first marketing in any EU/EEA state precludes the exercise of intellectuall property rights 

to prevent imports into another.  

 

3
 Case C-240/09 - Lesoochranárske zoskupenie, para 44 and in cases cited there. 
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In conclusion, we support the Commission’s proposals, but take no position on whether the EU’s 

comptence is in this context exclusive. 

It is also noted that the theoretical prospect exists that, in the future, interpretations of the law flowing from 

the Marrakesh Treaty may not be the same in a post-Brexit UK as in the EU and (pursuant to 

homogenisation) in the  non-EU part of the EEA. It remains to be seen whether such a potential  

divergence can be rendered virtually impossible, at least for the transitional period, perhaps by some 

provisions taken from the 2007 Lugano Convention.  

Digital proposals  

Proposal for a Regulation on the exercise of copyright and related rights applicable 

to certain online transmissions of broadcasting organisations and retransmissions 

of television and radio programmes  

In the explanatory memorandum to the Regulation, the Commission sets out its reasons and objectives for 

the proposal, including that: 

“… For satellite broadcasting the clearance of rights has been facilitated by the application of the 

country of origin principle enshrined in the Satellite and Cable Directive (Directive93/83/EEC), 

allowing broadcasters to clear the rights only in one Member State. That Directive does not apply 

when a broadcaster clears rights for its online services. 

Operators of retransmission services, which aggregate a high number of TV and radio channels 

into packages, also face difficulties for acquiring all the rights necessary to retransmit the television 

and radio programmes of broadcasting organisations. The Satellite and Cable Directive provides for 

a system of mandatory collective management for retransmissions by cable of TV and radio 

broadcasts from other Member States. This system, facilitating the clearance of rights, does not 

extend to retransmission services provided by means other than cable over closed electronic 

communication networks, such as IPTV (TV/radio over closed circuit IP-based networks). Operators 

of such retransmission services therefore face a heavy rights clearing burden in order to be able to 

provide their services, in particular when they retransmit TV and radio broadcasts from other 

Member States. 

 

This proposal aims to promote the cross-border provision of online services ancillary to broadcasts 

and to facilitate digital retransmissions over closed networks of TV and radio programmes 

originating in other Member States by adapting the Union legal framework. By addressing the 

difficulties related to the clearance of rights, it creates the conditions allowing broadcasters and 

operators of retransmission services to offer wider access to TV and radio programmes across the 

EU. As a result, this proposal will promote consumers' access to more TV and radio programmes 

originating in other Member States, both as concerns ancillary online services of broadcasting 

organisations and retransmission services”.4 

 

4
 Page 2, https://ec.europa.eu/digital-single-market/en/news/proposal-regulation-laying-down-rules-exercise-copyright-and-related-rights-

applicable-certain 

https://ec.europa.eu/digital-single-market/en/news/proposal-regulation-laying-down-rules-exercise-copyright-and-related-rights-applicable-certain
https://ec.europa.eu/digital-single-market/en/news/proposal-regulation-laying-down-rules-exercise-copyright-and-related-rights-applicable-certain
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The proposed Regulation does not seek to harmonise substantive copyright law. Its purpose is to extend to 

online retransmission the “country of origin” principle that already apples to satellite transmissions following 

the Satellite and Cable Directive (Directive 93/83/EEC), allowing broadcasters to clear the rights only in 

one Member State. However, the instrument chosen is a Regulation (which is directly applicable) rather 

than a Directive; the Commission justifies this on the grounds that a Regulation “guarantees a uniform 

application of the rules across the Union and their entering into force at the same time. This would allow 

ensuring full legal certainty to service providers operating in different territories” and provides “a 

harmonised set of rules to facilitate the cross border provision of TV and radio programmes online and of 

the retransmission services”.5 

The “country of origin” principle is, in essence, an analogous extension to non-corporeal works of the 

EU/EEA exhaustion principle applicable to goods embodying an intellectual property right and first 

marketed, with all requisite rightholder consents in a state of the EU/EEA. The scheme of the Regulation is 

to insist that rightholders must have their rights managed by a collective management association and to 

enable users to identify which rights association to approach for a permission that will extend  throughout 

the EU and (since this a “Text with EEA relevance”) the remainder of the EEA.  

The Committee considers the proposal to be logical and in the public interest.  

 

Proposal for a Directive on copyright in the Digital Single Market 

In its explanatory note to the Directive, the Commission sets out its reasons and objectives for the 

proposal, including that: 

“Exceptions and limitations to copyright and neighbouring rights are harmonised at EU level. Some 

of these exceptions aim at achieving public policy objectives, such as research or education. 

However, as new types of uses have recently emerged, it remains uncertain whether these 

exceptions are still adapted to achieve a fair balance between the rights and interests of authors 

and other rightholders on the one hand, and of users on the other. In addition, these exceptions 

remain national and legal certainty around cross-border uses is not guaranteed. In this context, the 

Commission has identified three areas of intervention: digital and cross-border uses in the field of 

education, text and data mining in the field of scientific research, and preservation of cultural 

heritage. The objective is to guarantee the legality of certain types of uses in these fields, including 

across borders. As a result of a modernized framework of exceptions and limitations, researchers 

will benefit from a clearer legal space to use innovative text and data mining research tools, 

teachers and students will be able to take full advantage of digital technologies at all levels of 

education and cultural heritage institutions (i.e. publicly accessible libraries or museums, archives 

or film or audio heritage institutions) will be supported in their efforts to preserve the cultural 

heritage, to the ultimate advantage of EU citizens. 

 

Despite the fact that digital technologies should facilitate cross-border access to works and other 

subject-matter, obstacles remain, in particular for uses and works where clearance of rights is 

complex. This is the case for cultural heritage institutions wanting to provide online access, 

 

5
 Page 4, https://ec.europa.eu/digital-single-market/en/news/proposal-regulation-laying-down-rules-exercise-copyright-and-related-rights-

applicable-certain 

https://ec.europa.eu/digital-single-market/en/news/proposal-regulation-laying-down-rules-exercise-copyright-and-related-rights-applicable-certain
https://ec.europa.eu/digital-single-market/en/news/proposal-regulation-laying-down-rules-exercise-copyright-and-related-rights-applicable-certain
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including across borders, to out-of-commerce works contained in their catalogues. As a 

consequence of these obstacles European citizens miss opportunities to access cultural heritage. 

The proposal addresses these problems by introducing a specific mechanism to facilitate the 

conclusion of licences for the dissemination of out-of-commerce works by cultural heritage 

institutions. As regards audiovisual works, despite the growing importance of video-on-demand 

platforms, EU audiovisual works only constitute one third of works available to consumers on those 

platforms. Again, this lack of availability partly derives from a complex clearance process. This 

proposal provides for measures aiming at facilitating the licensing and clearance of rights process”.6 

As this measure is not just about intra-EU/EEA cross-border but concerns exceptions to and limitations 

upon the rights of holders, requiring amendment of substantive national copyright law, it takes the form of a 

Directive. The aim is restated in the Preamble: 

“(5) In the fields of research, education and preservation of cultural heritage, digital technologies 

permit new types of uses that are not clearly covered by the current Union rules on exceptions and 

limitations. In addition, the optional nature of exceptions and limitations provided for in Directives 

2001/29/EC, 96/9/EC and 2009/24/EC in these fields may negatively impact the functioning of the 

internal market. This is particularly relevant as regards cross-border uses, which are becoming 

increasingly important in the digital environment. Therefore, the existing exceptions and limitations 

in Union law that are relevant for scientific research, teaching and preservation of cultural heritage 

should be reassessed in the light of those new uses. Mandatory exceptions or limitations for uses of 

text and data mining technologies in the field of scientific research, illustration for teaching in the 

digital environment and for preservation of cultural heritage should be introduced”. 

Article 3: Text and data mining 

Article 3(1) of the proposed Directive provides for an exception to the relevant rights for “reproductions and 

extractions made by research organisations in order to carry out text and data mining of works or other 

subject-matter to which they have lawful access for the purposes of scientific research”. 

Relevant definitions are contained in Article 2: 

“(1) ‘research organisation’ means a university, a research institute or any other organisation the 
primary goal of which is to conduct scientific research or to conduct scientific research and provide 
educational services:  

(a) on a non-for-profit basis or by reinvesting all the profits in its scientific research; or  

(b) pursuant to a public interest mission recognised by a Member State;  
in such a way that the access to the results generated by the scientific research cannot be enjoyed 
on a preferential basis by an undertaking exercising a decisive influence upon such organisation;  

(2) ‘text and data mining’ means any automated analytical technique aiming to analyse text and 
data in digital form in order to generate information such as patterns, trends and correlations;  

(3) ‘cultural heritage institution’ means a publicly accessible library or museum, an archive or a film 
or audio heritage institution”. 

 

6
 Page 2, https://ec.europa.eu/digital-single-market/en/news/proposal-directive-european-parliament-and-council-copyright-digital-single-market  

https://ec.europa.eu/digital-single-market/en/news/proposal-directive-european-parliament-and-council-copyright-digital-single-market
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The definitions appear to be sufficiently clear. In particular the definition of  ‘research organisations’ 

appears to avoid the difficulties identified in relation to Article 4, as discussed below. 

 

Article 4: Use of works and other subject-matter in digital and cross-border teaching activities  

Article 4(1) of the proposed Directive provides for an exception or limitation to the relevant rights in order to 
allow for: 

“the digital use of works and other subject-matter for the sole purpose of illustration for teaching, to 
the extent justified by the non-commercial purpose to be achieved, provided that the use:  
(a) takes place on the premises of an educational establishment or through a secure electronic 
network accessible only by the educational establishment's pupils or students and teaching staff;  

(b) is accompanied by the indication of the source, including the author's name, unless this turns 
out to be impossible”.  

 However, Article 4(2) goes on to provide: 
“Member States may provide that the exception adopted pursuant to paragraph 1 does not apply 

generally or as regards specific types of works or other subject-matter, to the extent that adequate 

licences authorising the acts described in paragraph 1 are easily available in the market”. 

 

In our view, these provisions are unclear and may give rise to difficulties of interpretation. No definition is 

provided of “education establishment” or “non-commercial”. 

Consider the following: 

 A is a school providing free state education to pupils 

 B is a language school run as a commercial enterprise 

 C is a cultural establishment established by or with the encouragement of a state and provides 

language classes for a fee that covers its costs 

 D is a school providing education in exchange for a fee; any profit is re-invested for the school’s 

purposes of providing primary or secondary education 

 E is a university providing education partly subsidised by the state and partly in exchange for a fee; 

any profit is re-invested for the university’s purposes of providing higher education. 

As matter or EU law, A is the only entity that is not engaged in an “economic activity” and, consequently, 

that is not an “undertaking”. B clearly has a purpose which is commercial and is therefore not “non-

commercial”. C, D and E are non-profit-distributing and in the UK will be “charities”. But is “non-

commercial” an adequate concept for distinguishing them from B? B and C may well be competitors in the 

market for (say) evening language classes.  

The matter could be dealt with by deleting “to the extent justified by the non-commercial purpose to be 

achieved” in Article 4(1) and adding a definition of ‘educational establishment’ (using language taken from 

Article 2(1)) as follows: 

“‘educational establishment” means a school, college, university, or any other organisation the 

primary goal of which is to provide educational services: 

(a) on a non-for-profit basis or by reinvesting all the profits in such provision; or 

(b) pursuant to a public interest mission recognised by a Member State.” 

The option in Article 4(2) regarding “adequate licences authorising the acts” may lead to differences of 

application. 
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Article 5: Preservation of cultural heritage 

Article 5 provides an exception to relevant rights “permitting cultural heritage institutions, to make copies of 

any works or other subject-matter that are permanently in their collections, in any format or medium, for the 

sole purpose of the preservation of such works or other subject-matter and to the extent necessary for 

such preservation”. 

 

We consider that the cultural heritage provisions are clear and should work well. 

 

Article 11: Protection of press publications concerning digital uses 

 

We have some concerns that Article 11 could inhibit access to news publications and that the copyright 

protection of 20 years is unnecessarily lengthy. Publishers of news media may use this right to charge 

search engines like Google to display excerpts from copyright works in search results, which could have a 

detrimental effect in relation to access to media.  

 

Article 13: Use of protected content by information society service providers storing and giving 

access to large amounts of works and other subject-matter uploaded by their users 

 

Article 13 (and paragraphs 38 and 39 of the Preamble to the proposed Directive) suggests that the 

approach preferred will place more onerous obligations on digital content providers (such as Google, 

YouTube etc.). Under the proposal, digital content providers will be required, if they give access to large 

amounts of copyright protected work, to take measures to protect these by use of technology (presumably 

by filtering to check if content is copyright infringing) even when they are eligible for the hosting liability 

exception (under Article 14 of Directive 2000/31/EC7). They must also provide the rightholders with 

adequate information on how those measures have been working/ functioning, as well as, when relevant, 

adequate reporting on the recognition and use of the works concerned. 

 

It is not clear what “large amounts” means in this context – is it meant to apply only to the larger User-

generated Content (UGC) platforms who may by definition have more materials uploaded to them? There 

are no parameters included in the proposal.  

 

Further, in contrast to Article 13 of the proposal, Article 15 of the existing Directive 2000/31/EC provides 

that there is no general obligation on ISPs to monitor the information which they transmit or store, nor a 

general obligation actively to seek facts or circumstances indicating illegal activity. This seems inconsistent 

with the proposal here. While YouTube already has its content ID technology8 which assists it to identify 

infringing content, it was expensive to develop and no doubt is expensive to maintain and keep up-to-date 

to deal with attempts to get around it. Less well-resourced or potential new entrants to this sector may be 

inhibited or even prevented from participating as a result of such new requirements. 

 

7
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0031:en:HTML  

8
 https://support.google.com/youtube/answer/2797370?hl=en-GB  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0031:en:HTML
https://support.google.com/youtube/answer/2797370?hl=en-GB
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Conclusion on digital proposals 

Subject to our comments above, overall we support the Commission’s proposals. The Regulation and the 

Directive should interact to promote the propagation of knowledge without prejudicing the legitimate 

exercise of rights.  
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