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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.    

 

The Society’s Intellectual Property Law Sub-Committee welcomes the opportunity to 

consider and respond to the Intellectual Property Office consultation on the European 

Commission's Proposal for Legislation on Cross- Border Portability.  We have the following 

general comments and responses to put forward to the questions raised in the consultation. 

 

General Comments 

We welcome the proposed regulation on ensuring the cross-border portability of online 

content services in the internal market (“the Regulations”) in principle.   However we do not 

think the current drafting of the Regulation goes far enough and we are of the view the 

Regulations ought not to solely focus on online content purchased in a subscriber’s 

habitually resident Member State.  Instead, we believe the Regulations ought to also cover 

portability of online content services purchased/obtained by a subscriber in a Member State 

which is not necessarily where the subscriber is habitually resident.   

 

In our view, this would align itself better with the Commission’s strategy to allow for wider 

online access to works by users across the EU.  It would also, from the content provider’s 

perspective, seem to be more practically straightforward.  This is on the basis it would not 
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require to differentiate between those of its subscribers who were (and were not) habitually 

resident in the Member State where the online content was subscribed to.   

 

Specific Comments 

1. Consumer Value: Do you agree that this is something consumers should be 

able to do and does the Regulation meet consumer expectation? 

Cross border portability of online content ought to be available to subscribers however, as 

currently drafted we do not envisage that the Regulations meet consumer expectations.  As 

stated above, it is unclear why the Regulations do not cover online content legitimately 

purchased/obtained in any Member State (i.e. not necessarily where the consumer is 

habitually resident) and used in another.   

 

2. Temporary Access: The Regulation seeks to permit temporary access to 

services while a person is in another EU country, for example on holiday or a 

business trip. Does the current definition of ‘temporarily present’ achieve this 

effectively? 

The definition identifies any Member State the subscriber is present in other than the 

Member State they are habitually resident in.  This definition does not reference any 

concept of time which may indicate what is considered ‘temporary’ and would potentially 

cover a subscriber’s presence in another Member State for significantly longer periods than 

a holiday or a business trip. If the intention of the Regulations is to limit this access to a 

period of time commensurate with a holiday or a business trip, we believe the definition 

does not adequately do this.   

 

3. Limitation to Subscription Services: the Regulations will apply only to paid 

subscription services and other subscription services which have mechanisms in 

place to allow verification of the subscriber’s country of residence.  Is this the right 

scope for the Regulations? 

In part, yes.  In relation to the Regulations not covering online content services which are 

provided without the payment of money and whose providers do not verify the Member 

State of residence of their subscribers, we agree this is correct if it would involve a major 

change to the way those services are delivered and involve disproportionate costs.  
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However, as stated above, it is unclear why the subscription needs to be linked to the 

subscribers Member State of habitual residence as opposed to any Member State where 

the subscription was legitimately taken out.   

 

In addition, the drafting is unclear as to whether ‘an online content service’ covers 

subscriptions offered to subscribers for free (and where the residence of the subscriber is 

not verified at the time of registration), which later changes into a chargeable subscription if 

the subscriber chooses to continue with the service.  For example, where a digital 

entertainment service provider offers one month free subscription to new users.  

 

4. Definitions: Are the definitions of subscriber, consumer and member state of 

residence sufficient?  

Yes, subject to clarification of what is considered ‘habitually resident’ under the Regulations 

and our comments at point 1.   

 

5. Verification: Are required verification measures adequately defined?  Is the 

requirement that they should be ‘reasonable’ workable? 

Yes, we agree.   

 

6. Localisation of copyright relevant acts: Will the contract override provisions 

and the change so that copyright-related acts necessary to provide portability would 

be viewed as taking place in the Home Member State sufficient to support the 

introduction of portability?  

We refer to our comments at point 1.  If the Regulations expanded its scope to cover online 

content purchased in any Member State (regardless of whether this was where the 

subscriber was habitually resident), the copyright-related acts necessary to provide 

portability could be viewed as taking place in the Member State the relevant subscription 

was taken out.  

 

We would suggest that DIRECTIVE 2011/83/EU OF THE EUROPEAN PARLIAMENT AND 

OF THE COUNCIL of 25 October 20111  on consumer rights, amending Council Directive 

                                                 
1
 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0083&from=EN 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0083&from=EN
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93/13/EEC and Directive 1999/44/EC  points the way.  See Preamble paragraph 19.  Digital 

content supplied in tangible form was easy to recognise as “goods”. Digital content supplied 

intangibly, by download is analogous and should be considered “virtual goods”.   

 

If such content can be purchased online by purchase activity carried out in one member 

state from a supplier located in another member state, then for intra-EU legal purposes it 

should be deemed to have been marketed with the consent of the IP proprietor in the state 

of purchase activity.   Even in the case of patents, a decision to refrain from obtaining a 

grant applicable in a particular member state should be regarded as taken at the risk of the 

proprietor, especially now that the Unified Patent   can cover all the states that took the 

opportunity to be part of that Convention. However, for a transitional period such a “deemed 

exhaustion” doctrine might be confined to copyright, unregistered design right and 

registered (or unregistered) trademarks. 

 

7. Application to existing contracts: To simplify the introduction of portable 

services and avoid lengthy contract renegotiations, the Regulations apply to existing 

contracts and acquired rights.  Are these provisions effective and how will they 

impact rights holders and service providers? 

We are of the view the provisions are effective.  In terms of how it will affect rights holders 

and service providers, it may potentially devalue any exclusive licences obtained by service 

providers.  

 

8. Quality of Service: Is it practical that the provider of an online content service 

would need to inform subscribers about the quality of the service accessed outside 

the home Member State.  

Yes. While this may require a certain amount of work initially to pull together information on 

e.g. internet connectivity in each Member State, it does not appear to impose any 

disproportionate ongoing obligations on the providers of online content services.  
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9. Delivery Timescales: Are there any issues (e.g. technical concerns) with the 

Commissions’ proposal that the regulations would come into force 6 months after 

agreement? 

We would suggest that this would be best answered by the providers of the online content 

services. 
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