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1. Introduction 

1.1 The Law Society of Scotland (“the Society”) aims to lead and support a successful and 

respected Scottish legal profession.  Not only do we act in the interests of our solicitor 

members but we also have a clear responsibility to work in the public interest.  That is why 

we actively engage and seek to assist in the legislative and public policy decision making 

processes. 

1.2 This response has been prepared on behalf of the Society by members of the Mental Health 

and Disability sub-committee (“MHDC”). 

1.3 The members of MHDC thank all those who provided information to assist them in 

identifying matters for consideration, and in researching the factual background, prior to 

formulating the views expressed in this response.  In particular they thank the Public 

Guardian, Scottish Government officials and the President of the Additional Support Needs 

Tribunal for Scotland (who is also an in-house convener at the Mental Health Tribunals for 

Scotland) in each case for helpful information provided and for the benefit of helpful 

consultation, and Professor W M Martin (lead investigator for the Essex Autonomy Project) 

for information and comment which he has provided.  However, MHDC is solely responsible 

for the formulation of this response and the views expressed in it.  Alex Ruck Keene, 

Barrister, who is the common member of MHDC and the equivalent committee of the Law 

Society (England & Wales) provided helpful comparative information regarding law and 

practice in England & Wales, but in view of his current position with the Law Commission 

(England & Wales) did not contribute to the formulation of this response or the views 

expressed in it. 

1.4 We address the Consultation in the following way:- 

  1. Introduction 

  2. General Comments 

  3. Response to Consultation questions 

  4. Next Steps/Wider Review 

4.1 A “one door jurisdiction 

4.2 Under-provision of Mental Health Officers 

4.3 Compliance with the CRPD 

4.4 Other areas for review in the 2000 Act 

4.5 Matters omitted from the 2000 Act 
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4.6 Areas for review of the 2003 Act 

4.7 Areas for review of the 2007 Act 

4.8 Matters requiring action by both the UK and Scottish Parliaments 

2. General comments 

2.1 The Society welcomes the opportunity provided by Scottish Government not only to 

comment upon the Scottish Law Commission Report No 240 on Adults with Incapacity, but 

also the invitation at the end of the Scottish Government Consultation Document 

“Consultation on The Scottish Law Commission Report on Adults with Incapacity” (“the 

Consultation Document”) to suggest areas for wider review.  The Society also welcomes the 

encouragement which it has received, in informal discussions, to suggest ways in which the 

combined jurisdictions in relation to adults with incapacity, adults in need of compulsory 

mental health care and treatment, and adults who are vulnerable and at risk, are addressed 

in terms of the commendable and pioneering body of legislation introduced by the Scottish 

Parliament in 2000, 2003 and 2007 (and in amending legislation); and how what are at 

present separate jurisdictions are being operated in practice.   

2.2 As a matter of urgency Scotland must improve the efficiency and effectiveness of the 

operation of the combined jurisdictions.  In particular, the current position under the Adults 

with Incapacity (Scotland) Act 2000 (“the 2000 Act”) is inefficient and ineffective.  The 

fragmented operation of the three jurisdictions is inefficient because of the waste of public 

resources in terms of the current operation, in particular of the AWI jurisdiction by the courts 

and the drain on Legal Aid funds.  The operation of the AWI jurisdiction is also expensive for 

litigants meeting their own costs, and time consuming and stressful for many of those 

involved in its procedures.  This situation does not use the available resources of the Office 

of the Public Guardian and others with statutory roles to best effect.  Most seriously of all, 

from the perspective of the Society in relation to its responsibility for the public interest, the 

current fragmented operation of the three jurisdictions and the current operation of the AWI 

jurisdiction in particular, frequently and seriously lets down vulnerable people, their families 

and carers.   

2.3 In consequence of these concerns, we urge that early steps be taken to move to 

implementation of the “one door” approach unanimously favoured by all stakeholders and 

interest-groups in the 1990s during the processes of consultation and discussion which led 

to the 2000 Act.  We address these matters further in section 4.1 of this paper.  Section 4.2 

addresses a particular deficiency in provision, namely the serious shortage of qualified 
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mental health officers, which is currently preventing operation of many relevant procedures 

as required by the legislation, to the detriment and disadvantage of vulnerable persons and, 

yet again, further inefficiencies and frustrations.  Sections 4.3 – 4.8 address other areas in 

which law reform is necessary.  While the manner in which such work is undertaken is a 

matter of policy for Scottish Government, we would urge that while the overall task may 

seem to be major, it is necessary, and it would be best and most efficiently addressed in a 

co-ordinated manner, rather than piecemeal.   

2.4 Following passing of the 2000 Act, an implementation steering group was established.  This 

proved to be invaluable in ensuring that appropriate training programmes took place for 

social work and other local authority staff, medical professionals, lawyers and others; 

overseeing and co-ordinating the making of regulations and issue of codes of practice; 

overseeing public information; and co-ordinating these and other relevant functions.  The 

implementation of the changes to the 2000 Act introduced by the 2007 Act was hampered by 

lack of a similar process.  The original steering group delivered high value for little cost: 

many of the participants provided their time and expertise without cost to the public purse, 

and those in public employment simply devoted their time.  There were limited costs for 

travel expenses and secretarial support.  The reintroduction of such a group, as a 

permanent co-ordinating group, would yield high value for money.  It would be essential 

upon any law reform, however limited or comprehensive, following upon the current 

consultation, so that the group would in that regard have an implementation function; but 

because of the specialist nature of the jurisdiction, permanent monitoring of issues, training 

needs, and needs for adjustment to guidance or codes of practice, is essential; and in 

particular will be valuable whether or not our proposal for a unified Tribunal is implemented.  

In particular, there is now a serious need for appropriate, extensive and co-ordinated 

training.   

2.5 For convenience, we use the following abbreviations in this paper: 

 “the Consultation Document”: The Scottish Government Consultation Document 

“Consultation on The Scottish Law Commission Report on 

Adults with Incapacity” 

 “2000 Act”:   Adults with Incapacity (Scotland) Act 2000 (asp 4) 

 “AWI”:    The matters within the scope of the 2000 Act 

 “2003 Act”:   Mental Health (Care and Treatment) (Scotland) Act 2003 
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“MHA”:    The matters within the scope of the 2003 Act 

“2007 Act”:   Adult Support and Protection (Scotland) Act 2007 (asp 10) 

“ASP”:    The matters within the scope of the 2007 Act 

“2014 Act”:   Tribunals (Scotland) Act 2014 

“the three jurisdictions”: All matters within the scope of the 2000 Act, the 2003 Act and 

the 2007 Act 

“MCA”: Mental Capacity Act 2005 (c9) (England & Wales) 

“SLC” The Scottish Law Commission 

“SLC 1995 Report”: Scottish Law Commission Report No 151 on Incapable Adults 

(September 1995) 

“SLC 2014 Report”: Scottish Law Commission Report No 240 on Adults with 

Incapacity (October 2014) 

“ECHR”: European Convention on Human Rights 

“ECtHR” ECtHR 

“CRPD”: UN Convention on the Rights of Persons with Disabilities 

“General Comment”: General Comment No 1 (2014) “Article 12: Equal Recognition 

before the Law” issued by the United Nations Committee on 

the Rights of Persons with Disabilities 

“the Society”: The Law Society of Scotland 

“MHTS”: Mental Health Tribunal for Scotland 

“January 2016 response”: The response of the Law Society of Scotland, dated January 

2016, to the Scottish Government Consultation on the UN 

CRPD Draft Delivery Plan 2016 – 2020 
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3. Deprivation of liberty – Response to the numbered questions in the Consultation 

Document 

3.1  Questions Relating to the Draft Bill Provisions on Hospital Settings 

Q1. Is a process (beyond the process of applying for guardianship or an intervention 

order from the court) required to authorise the use of measures to keep an adult with 

incapacity safe whilst in a hospital? 

3.1.1  As stated in para 6 of the Consultation Document, the 2014 Supreme Court Cheshire West1 

ruling although not binding on Scotland, and despite views such as those expressed by 

Mostyn J2, is nevertheless influential. The Supreme Court in Cheshire West determined that 

a person who lacks the capacity to consent to their living arrangements will be deprived of 

their liberty and therefore fall within the ambit of Article 5 ECHR where they are under 

continuous supervision and control and are not free to leave3. Moreover, whilst the ECtHR 

has suggested that it might be possible for a substitute decision-maker (such as, for 

example, under a guardianship or an intervention order) to consent to a deprivation of liberty 

on behalf of a person who lacks capacity to consent to their living arrangements4 this has, as 

the SLC 2014 report notes, been insufficiently developed to rely on and thus additional 

safeguards are required. It should also be noted that the Court of Protection for England and 

Wales recently ruled5 that parents cannot consent to a deprivation of liberty on behalf of their 

16 or 17 year old children.           

Q2. Section 1 of the Commission’s draft Adults with Incapacity Bill provides for new 

sections 50A to 50C within the 2000 Act, creating measures to prevent an adult 

patient from going out of hospital. Is the proposed approach comprehensive? 

3.1.2  It is respectfully suggested that the following matters are taken into consideration:- 

                                                 
1 P (by his litigation friend the Official Solicitor) (Appellant) v Cheshire West and Chester Council 
and another (Respondents); P and Q (by their litigation friend, the Official Solicitor)(Appellants) v 
Surrey County Council (Respondent) [2014] UKSC 19. 
2 Bournemouth Borough Council v PS [2015] EWCOP 39 at 40 referred to in para 6 of the 
Consultation Document. 
3 Per Lady Hale’s leading judgment at 49. 
4 Stanev v Bulgaria (2012) 55 EHRR 22, para 130. See also Shtukaturov v Russia (2008) 
(Application No. 44009/05) ECHR 223, para 108 and Stankov v Bulgaria (Application No. 25820/07) 
judgement of 17 March 2015, paras 89-90. 
5 Birmingham City Council v D(A Child) [2016] EWCOP 8. It is, however, understood that this 
decision may be appealed.  



 

© The Law Society of Scotland 2016   Page | 6 

3.1.3 The SLC 2014 Report envisages that this authorisation process will only be required where it 

is necessary to restrain the patient and that it may in fact be unnecessary in many cases 

owing to patients’ health preventing them from leaving6.  It has been suggested by the 

former European Commission of Human Rights7 and High Court in England and Wales8 that 

Article 5 ought not to be engaged in the case of an incapacitated person in, respectively, an 

emergency ward and ICU for a very short time. However, the ECtHR and other English 

jurisprudence indicates that a deprivation of liberty will occur even where the person does 

not try to leave where those responsible for them are clear that they will be prevented from 

leaving9 and, on this basis, it is therefore arguable that there may be situations where 

incapable and immobile patients receiving medical treatment or undergoing medical 

assessment are deprived of their liberty. In this connection, careful consideration needs to 

be given as to when exactly any protections of the nature proposed will be justifiable. For 

example, one of the objective factors to be taken into account when assessing whether a 

deprivation of liberty has occurred is whether the person has been confined in a particular 

place for a not negligible length of time10 and this period of time appears to be assessed on 

a case by case basis11. Moreover, in light of the fact that Article 5(1)(e) permits detention for 

persons of ‘unsound mind’ (for the purpose of care and treatment thereof), the 

appropriateness of depriving a person of their liberty when the treatment or assessment 

relates to a physical condition and not mental disorder also requires further consideration.  

3.1.4  In considering whether or not to grant an order setting an end date the sheriff is required to 

be satisfied, amongst other things, that the patient is ready to return home or that suitable 

accommodation is available elsewhere. Local authorities are under a duty (both statutorily 

and in the application) to provide full information about the availability of suitable alternative 

accommodation (which may also be strengthened through the integration of health and 

social care services pursuant to the Public Bodies (Joint Working) (Scotland) Act 2014). 

                                                 
6 SLC 2014 Report, para 5.3. 
7 Järvinen v Finland (Admissibility case) (Application No 30408/96) European Commission of 
Human Rights, 15 January 1998.  
8 R(LF) v HM Senior Coroner for Inner London [2015] EWHC 2990(Admin), per Gross LJ at 66-88 
and Charles LJ per 119-154.   
9 HL v UK (2005) 40 EHRR 32, para 91, JE v DE [2006] EWHC 3459(Fam), per Munby J at 77 and 

Cheshire West, per Lady Hale at 48-49.  
10 Storck v Germany (2005) 43 EHRR 96 at para 74. 
11 For example, X v Austria (1979) 18 DR 154, Gillan and Quinton v UK (2010) 50 EHRR 45 and 

Austin v UK (2012) 55 EHRR 14. 
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However, notwithstanding this, there remains the danger that if alternative accommodation 

cannot be found then the adult will remain in hospital for an extended period of time where 

this is not therapeutically justified. This would be contrary to the 2000 Act’s principles of 

respect for the adult’s present and past wishes and feelings, benefit and least restrictive 

option, Article 5(1) ECHR and potentially even Article 8 ECHR (both reflected in the CRPD). 

3.1.5 There is provision for interested persons to apply to the sheriff court to challenge the 

authorisation but this is not an automatic review by the courts. The ECtHR has stated that 

automatic judicial review is not essential in order to meet the requirements of Article 5(4) in 

terms of the original authorisation of the detention or subsequent reviews of its lawfulness12. 

Its jurisprudence states, however, that where persons with mental disorder are concerned 

they are entitled to have the lawfulness of their detention periodically reviewed by a ‘court’ 

and that the related procedural safeguards must be real and effective13, such procedures 

must be of a judicial nature as opposed to being advisory only14  and guarantee the right to 

review on the same basis as others15.  There must be equality of access to the court and this 

includes not requiring the individual to initiate proceedings16 or being reliant on those who 

authorised the deprivation of liberty to initiate the challenge17. An arrangement whereby a 

third party is under a mandatory duty to apply for such review appears to be compatible with 

Article 5(4)18. On the face of it, it could therefore be argued that only automatic referral to a 

court or tribunal seems to meet Article 5 compliance particularly given the importance that 

the ECtHR has placed on the right to liberty and autonomy. This importance is reinforced by 

the rights to equal recognition before the law (Article 12), access to justice (Article 13), 

liberty (Article 14), and personal integrity (Article 17) in the CRPD.  

3.1.6 It is acknowledged that there are resourcing implications in providing automatic judicial 

review of every deprivation of liberty in health, social care and community settings. In terms 

of reducing the impact on sheriff courts the Mental Health Tribunal for Scotland could be 

empowered to review the lawfulness of deprivations of liberty given the requirement that the 

                                                 
12 MH v UK (Application No. 11577/06) (2013) ECHR 1008, para 82. 
13 Stanev, para 170, DD v Lithuania (Application No. 13469/06) ECHR 254, para 165 and MH, paras 
82-86. 
14 Stanev, para 169-171.  
15 MH, para 82. See also Stankov, para 113. 
16 MS v Croatia (No.2) (2015) ECHR 196, paras 152-160. 
17 DD at para 166, Stanev at paras 174-177 and Stankov at para 114.  
18 Stanev at para 174, Shtukaturov at para 124 and MH at paras 92 and 94. The English Court of 
Appeal ruling in Re x (Court of Protection Practice) [2015] EWCA Civ 599, per Lady Justice Black at 
104, also indicated that the individual with incapacity must also be a party to the proceedings to 
ensure Article 5 compliance.  
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review procedures must be of a judicial nature. The right to liberty should be viewed in 

conjunction with not only the more positive protective duties of Articles 2 (the right to life) 

and 3 (prohibition of torture an inhuman or degrading treatment) but also the right to respect 

for private and family life, or autonomy, in Article 8. Individual autonomy in health and care 

settings is an issue that the ECtHR is increasingly likely to address as it links Article 5 ECHR 

issues with those of Articles 8 and 319.   Individuals must be protected from unlawful 

deprivation of liberty. Their autonomy in healthcare settings must be respected whilst at the 

same time medical staff should not be deterred from treating people in emergencies owing 

to fear of depriving those people of their liberty. Compliance with Article 5 ECHR is crucial 

but it is suggested that consideration should be given to what is predominantly being sought 

to be achieved in health and care settings. How can treatment be delivered in the least 

intrusive way that is respectful of an individual’s autonomy and dignity whilst providing 

protective safeguards for those situations when it becomes overly intrusive?  

3.1.7 The requirements of Article 12 CRPD (the right to equal recognition before the law) are 

relevant and, in particular, the extent to which the requirement to support the adult in the 

exercise of their legal capacity (Article 12(3)) to consent to the arrangements may apply, 

before making an assessment of incapacity which might obviate the need for formal 

procedures to be adopted. However, at the same time, safeguards will have to be in place to 

ensure that any consent obtained is full and informed consent and that the adult is not 

subjected to undue influence (Article 12(4)), is free from exploitation (Article 16(1)) and his or 

her privacy is respected (Article 22).  

Q3. Please comment on how you consider the draft provisions would work alongside 

the existing provisions of the 2000 Act, in particular section 47 (authority of persons 

responsible for medical treatment). 

3.1.8 In any decisions leading to and during the implementation of an intervention under s 47 the 

principles of the 2000 Act must be applied, particularly those of benefit20, least restrictive 

option21 and taking account of the adult’s present and past wishes and feelings22 as well as 

those things that are not authorised by the power conferred under s 4723 and proportionality. 

                                                 
19 See, for example, YF v Turkey (2004) 39 EHRR 34, para 33; X v Finland ((Application No. 
34806/04), Judgment of 3 July 2012; MS v UK (2012) 55 EHRR 23. 
20 s 1(2). 
21 s 1(3). 
22 s 1(4)(a). 
23 s 47(7).  
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However, there may be situations where the nature of the treatment is such that the adult is 

under continuous supervision and control and is not free to leave and then they will be 

deprived of their liberty in terms of Article 5 ECHR. However, for the reasons provided 

above, it is not clear that the draft provisions will necessarily fully achieve this.    

3.2  Questions Relating to the Draft Bill Provisions on Community Settings 

Q1. Is a process required to authorise the restriction of an individual’s liberty in a 

community setting (beyond a guardianship or intervention order), if such restriction is 

required for the individual’s safety and wellbeing? 

3.2.1 Please see below. 

Q2. The proposed legal authorisation process will not be required for a person who is 

living in a care home where the front door is ordinarily locked, who might require 

seclusion or restraint from time to time. Do you agree that the authorisation process 

suggested by the Commission should not apply here? 

3.2.2 In relation to questions 1 and 2, as already stated in relation to hospital settings, case law 

states that a person will be deprived of their liberty so as to engage Article 5 ECHR where 

the factual situation is that they are subject to continuous supervision and control and are 

not free to leave. Safeguards are therefore required to protect individuals who are deprived 

of their liberty as at present these are not provided for under the 2000 Act. 

3.2.3 At the same time there is a need to also consider the right to liberty in conjunction with not 

only the more positive protective duties of Articles 2 and 3 but also in Article 8. The primary 

justification for depriving a person without mental capacity of their liberty in health, social 

care and community settings ought to be one of protection. A greater emphasis on providing 

environments where more individuals can exercise their autonomy without the need for 

protective measures that result in deprivation of liberty may therefore achieve an effective 

and workable balance of these rights and at the same time meet the requirements of the 

CRPD.    
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Q3. In proposing a new process for measures that may restrict an adult’s liberty, the 

Commission has recommended the use of ‘significant restriction ‘rather than 

deprivation of liberty and has set out a list of criteria that would constitute a 

significant restriction on an adult’s liberty. Please give your views on this approach 

and the categories of significant restriction. 

3.2.4 It is not immediately apparent how a ‘significant restriction of liberty’ will be any easier to 

discern than a deprivation of liberty as defined by case law interpreting Article 5 ECHR. 

Moreover, although the Supplementary Code of Practice on the Mental Capacity Act 2005 

for England and Wales24 and ECtHR jurisprudence appear to feature this25, the draft Bill 

does not include a lack of social contact as a factor when assessing what will constitute a 

‘significant restriction of liberty’. The SLC 2014 report stated that to include such a factor 

would effectively create a formal process for restriction of contact and communication26 

whilst at the same time noting the Article 8 ECHR implications of restricting contact with 

others and the possibility of legitimately being able to limit contact where it is for the adult’s 

protection27. However, the absence of specific inclusion of this in the amendments would 

render the individual vulnerable to arbitrary decisions being taken to inappropriately limit 

their social contact without formal oversight.  A lack of social contact should therefore be 

included as a factor that must be taken into account when assessing whether or not there 

has been a deprivation of liberty/significant restriction of liberty.   

3.2.5 Where welfare attorneys or guardians give consent to the significant restriction of liberty on 

behalf of the adult there is no provision for automatic judicial review of the lawfulness of a 

restriction of liberty. It is also a concern that the Bill’s provisions allow for what is effectively 

indefinite restrictive arrangements in the absence of automatic review where welfare 

attorney or guardianship consent has been obtained to such restrictions. Moreover, the 

“relevant person” may vary the significant restriction of liberty and implement such variation 

pending the outcome of any appeal against this. It is, of course, possible that the level of 

restriction may be increased by these means and, again, there is no automatic judicial 

authorisation or review of this. The observations made in 3.2.3 above are therefore 

repeated.  

                                                 
24 SLC 2014 Report, paras 6.17-6.20. 
25 HL v UK, para 91, and HM v Switzerland (2004) 38 EHRR 17, para 45.  
26 SLC 2014 Report, para 6.21.  
27 SLC 2014 Report, paras 6.22-6.24.  
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Q4. The authorisation process provides for guardians and welfare attorneys to 

authorise significant restrictions of liberty. Do you have a view on whether this would 

provide sufficiently strong safeguards to meet the requirements of article 5 of the 

ECHR? 

3.2.6 As already mentioned, the ECtHR has suggested that it might be possible for a substitute 

decision-maker to consent to a deprivation of liberty on behalf of a person who lacks 

capacity to consent to their living arrangements28 but this jurisprudence is currently unclear 

and additional safeguards are required. Consideration should be given to the inclusion in 

welfare powers of attorney – on the basis that if implemented in accordance with the 

principles of the 2000 Act and its Code of Practice for Continuing and Welfare Attorneys 

these are granted and should operate as an expression of the granter’s autonomous wishes 

and feelings – of a power allowing the attorney to consent to a deprivation of liberty of the 

granter in specified circumstances and whether this will meet Article 5(4) ECHR 

requirements.   

Q5. The Bill is currently silent on whether it should be open to a relevant person to 

seek a statement of significant restriction in relation to a person subject to an order 

under the 1995 or 2003 Acts which currently do not expressly authorise measures 

which amount to deprivation of liberty. Please give your views on whether these 

persons should be expressly included or not within the provisions, and reasons for 

this. 

3.2.7 As already stated, the Cheshire West ruling indicates that a person will be deprived of their 

liberty engaging article 5 ECHR where they are subject to continuous supervision and 

control and are not free to leave. If these criteria apply to persons subject to orders under 

the 1995 and 2003 Acts which do not authorise deprivation of liberty then it is logical that the 

same protections are extended to them as for those who fall within the remit of the 2000 Act. 

However, the reservations mentioned above concerning use of ‘significant restriction of 

liberty’ and proposed safeguards are repeated here.     

  

                                                 
28 Stanev v Bulgaria (2012) 55 EHRR 22, para 130. See also Shtukaturov v Russia (2008) 
(Application No. 44009/05) ECHR 223, para 108 and Stankov v Bulgaria (Application No. 25820/07) 

judgement of 17 March 2015, paras 89-90. 
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Q6. The process to obtain a statement of significant restriction would, as the bill is 

currently drafted, sit alongside existing provisions safeguarding the welfare of 

incapable adults, and require the input of professionals already engaged in many 

aspects of work under the 2000 Act, such as mental health officers and medical 

practitioners. Please give your views on the impact this process would have on the 

way the Act currently operates. 

3.2.8 The implementation of the proposals in the draft Bill would result in a substantial increased 

burden on an already strained resource. There is a recognised national shortage of Mental 

Health Officers (MHOs) and an increasing burden on their time and responsibilities in terms 

of both the 2000 Act and the 2003 Act. Implementation of the proposals in the draft Bill 

and/or any increase in applications for guardianship as a result would exacerbate an already 

difficult situation leading potentially to more delays for other applications especially if they 

are seen as a lesser priority. Any provision that tries to address the human rights 

implications of deprivation of liberty and which necessarily calls on the resources of MHOs 

will require additional funding and support to hire, train and retain suitably qualified 

personnel. This needs to be taken account of in any proposals.   

3.3  Power to Make Order for Cessation of Unlawful Detention 

Q1. Is a process required to allow adults to appeal to the Sheriff against unlawful 

detention in a care home or adult care placement? 

3.3.1 Please see 3.3.3 below. 

Q2. Is the proposed approach comprehensive? 

3.3.2 Please see 3.3.3 below. 

 Q3. Are there any changes you would suggest? 

3.3.3 The fact that this proposed provision again requires either action on the part of the adult 

(which may not be feasible) or is left to the discretion of someone else would suggest that 

this may not be compatible with the special procedural safeguards required by the ECtHR in 

relation to Article 5(4) for adults with incapacity (see 3.1.5 above). 
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4.  Next Steps/Wider Review 

As discussed in paragraph 2 above, the Society welcomes the opportunity to suggest areas 

for wider review. 

4.1 A “one door” jurisdiction 

The sheriff court as forum – the background 

4.1.1 See the general comments on this topic in paragraphs 2.2 – 2.3 above. 

4.1.2 In its Discussion Paper No 94 (September 1991) entitled Mentally Disabled Adults: Legal 

Arrangements for Managing their Welfare and Finances, the SLC  asked the following 

question:  “Should all applications relating to the personal welfare and financial affairs of 

mentally disabled people … be heard by the courts, new Mental Health Tribunals or new 

Mental Health Hearings?”  This became known as the “choice of forum” question.  As a first 

stage in addressing that question, the Society sought to define what should be the 

characteristics of the forum.  The following is a brief summary of the Society’s response 

(March 1992) to this question.  The selected forum should have comprehensive jurisdiction; 

adequate and appropriate for all, not merely the majority, of matters likely to be referred to it; 

be user-friendly, sensitive and approachable, but also capable of balancing conflicts 

between and among professionals, relatives and carers, and able to take account of the 

views and contribution of each without being unduly swayed by any; be capable of 

adjudicating effectively in situations of conflict which may involve questions of law as well as 

of fact; be clearly seen to have sufficient judicial competence, authority and independence 

“bearing in mind that most persons subject to its jurisdiction will have impaired ability to 

safeguard their own interests, and that the forum will accordingly require to be vigilant in 

protecting them”; have sufficient authority to ensure that its requirements are met and that 

professional input is comprehensible to lay participants; be seen to be clearly independent of 

social work authorities, health boards, etc; be able to respond quickly in cases of urgency; 

be locally available; have or develop knowledge and expertise in relation to all categories of 

mental disability; ensure that parties are not deprived of appropriate assistance and 

representation where necessary (including availability of Legal Aid); be capable of issuing 

clear and comprehensible written decisions, with adequate explanation of reasons, speedily; 

have the competency to produce a fully adequate stated case (or similar document) 

speedily, in the event of an appeal; and must be able to achieve public acceptability, not only 

by having all of the above attributes but by being perceived to have them. 
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4.1.3 The above reference to “comprehensive jurisdiction” should be read against the situation at 

that time that MHA matters were dealt with by the sheriff court, provisions dealing with 

vulnerable adults at risk in the community (which were replaced by the ASP jurisdiction) 

under National Assistance legislation were also dealt with by the sheriff court, curators bonis 

were appointed in both the sheriff court and the Court of Session, and appointments of 

tutors-dative and tutors-at-law (replaced by guardianship and intervention orders under the 

2000 Act) were made in the Court of Session.  At that time, accordingly, a “comprehensive 

jurisdiction” would best be achieved by selecting the sheriff court as the principal jurisdiction 

for AWI matters.  The Society was however aware of substantial criticisms of the operation 

of the (then) MHA jurisdiction by the sheriff courts: see 4.1.6 below.  After full discussion of 

alternatives, the Law Society submission concluded that if the courts were to be the forum “a 

new regime for mentally disabled adults could most effectively and efficiently be 

concentrated upon a small number of sheriffs who would then become ‘designated sheriffs’ 

for their sheriffdoms in respect of such procedures”.  Such sheriffs would specialise and 

develop expertise.  “… Of all options available, such a system of designated sheriffs would 

best meet all of the requirements identified above.” 

4.1.4 The SLC wrote in the 1995 report: “In our discussion paper we put forward these three 

options – court, tribunal, or hearing – outlined their perceived advantages and 

disadvantages and asked for views as to which would be the most appropriate forum.  We 

were of the view that, whatever forum was adopted, that body should have exclusive 

jurisdiction over the entire range of matters dealt with in this report and also in relation to 

applications for detention under the 1984 Act and compulsory removal from home under 

section 47 of the National Assistance Act 1948 as amended by the National Assistance 

(Amendment) Act 1951.” (para 2.20)  And “The ‘one door’ approach we advocated in our 

discussion paper was welcomed on consultation.  The current need for separate applications 

(sometimes in different courts) to deal with a mentally incapable adult’s personal welfare and 

financial affairs was deprecated.  Tribunals and hearings along the lines proposed were 

favoured by many respondents, particularly those in the medical and social work field, but 

the option of using the courts enjoyed majority support.  Although, as might be expected, the 

legal respondents were in favour of courts, support for this option was by no means confined 

to this category of respondents.” (para 2.21) 

4.1.5 The SLC 1995 Report should be referred to for its ensuing evaluation of the alternative 

choices of forum.  Advantages of the courts were described as follows: “Courts were seen to 

be impartial, respected and authoritative and experienced in conducting hearings properly 



 

© The Law Society of Scotland 2016   Page | 15 

and producing reasoned written decisions.  The other major factor that weighed with their 

supporters was that some of the matters would involve property and rights of considerable 

value, as distinct from considerations of the adult’s welfare.  This demanded a forum 

capable of adjudicating such matters properly and this in turn pointed to the courts.  Finally, 

the courts have the benefit of continuity; they are already dealing with many of the matters 

covered by our recommendations so that one would not need to set up new and untried 

tribunals or hearings.” (para 2.26) 

4.1.6 The SLC 1995 Report also referred to “… the perceived disadvantages of the courts.  The 

courts were regarded by many respondents as intimidating, legalistic, adversarial and only 

willing to look at the issues put in front of them, lacking in understanding of the needs of the 

mentally incapable, slow, expensive and associated with criminal proceedings” (para 2.28). 

The Scottish Law Commission commented that it believed that some of the criticisms were 

unfounded but acknowledged the need to address them.  “The Law Society suggested that if 

the courts were to be the forum then proceedings should be conducted by specially selected 

‘designated sheriffs’.  These designated sheriffs should receive training about various 

aspects of mental incapacity and the needs of the mentally incapable and would specialise 

in such cases and so develop their expertise further.  The concept of nominated or 

designated judges is not a new one.  They exist in the Court of Session in relation to judicial 

review and in England and Wales for cases under the Children Act 1989.  We think the Law 

Society’s suggestion is an excellent one that would go a long way to address the concerns 

expressed by those opposed to the use of the courts.” (also para 2.28) 

4.1.7 The SLC 1995 Report further suggested that: “The way the courts deal with the mentally 

incapable could also be improved by requiring all hearings to be held in chambers.  The 

normal public court rooms should not be used as they are unsuitable for small informal 

hearings.  Indeed, we think it should be made competent for the sheriff to conduct a hearing 

outwith the court if that would be more convenient for those involved.  There seems to us no 

reason why a hearing should not take place in a small private room in the hospital or other 

place where the adult is living.  The sheriff should be directed to encourage discussion and 

be prepared in appropriate cases to take a pro-active role in the process, by calling for 

further information, reports or assessments, for example.  Some formality is necessary in 

legal proceedings.  In relation to small claims in the sheriff court, hearings are directed to be 

conducted so far as practicable in an informal manner.  We would adopt this standard for 

hearing applications recommended in this report.” (para 2.29) 
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4.1.8 Scottish Law Commission concluded this discussion as follows: “In our discussion paper 

we proposed that if the courts were to be considered the appropriate forum then the sheriff 

courts should have exclusive jurisdiction, apart from appeals.  All those responding agreed 

with the exception of the Faculty of Advocates.  The Faculty were of the opinion that the 

Court of Session should have concurrent jurisdiction so as to be available to decide cases 

where large sums of money were at stake or the issues were unusually complex.  We would 

adhere to our original proposal with cases being heard only by specially trained ‘nominated’ 

sheriffs, who would be experienced in dealing with cases involving mental disability.” (para 

2.30)  The one exception to this in the SLC 1995 Report and appended draft Bill was that 

applications in relation to withholding or withdrawing of medical treatment from incapable 

patients should be heard by the Court of Session.  However, those provisions were not 

included in the 2000 Act as enacted.  The role ascribed to the Court of Session in Part 5 of 

the 2000 Act was not included in the equivalent Part 5 of the draft Bill annexed to the SLC 

1995 Report.  Accordingly, viewing the landscape of the three jurisdictions as it was, and 

was envisaged, at the time of the SLC 1995 Report, a “one door” approach (as unanimously 

and strongly favoured by the vast majority of consultees and respondents) would have been 

achieved across the three jurisdictions upon enactment of the 2000 Act in the form annexed 

to the SLC 1995 Report. 

The sheriff court as forum – the current position 

4.1.9 The achievement of a “one door” approach was short-lived.  Part 6 of the 2000 Act, inter alia 

transferring welfare guardianship jurisdiction from the Court of Session to the sheriff court, 

was brought into force on 1st April 2002, and final and full commencement of the 2000 Act 

was achieved on 4th November 2004.  However, the 2003 Act transferred MHA jurisdiction 

from the sheriff court to the Mental Health Tribunal for Scotland – see in particular Part 3 of, 

and Schedule 2 to, the 2003 Act, the provisions of which came into force in October 2005.  

The implications of abandoning the “one door” approach do not appear to have been fully 

considered at the time.  In any event, the sheriff court AWI jurisdiction had not yet “bedded 

in”, and there were strong arguments in favour of the tribunal route for the MHA jurisdiction.   

4.1.10 Moreover, the “one door” approach was somewhat diluted in the 2000 Act with the 

introduction of a role for a Court of Session under Part 5 of that Act.  More significantly, 

section 2(5) of the draft Bill annexed to the SLC 1995 Report was omitted from the Bill as 

introduced to the Parliament, and from the 2000 Act as enacted.  Section 2(5) read: “All 

applications and proceedings under this Act shall be disposed of by a sheriff nominated for 

the time being for that purpose by the sheriff principal, unless no such sheriff is available to 
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do so”.  Accordingly, an essential element of the choice of the sheriff court as forum was 

omitted.  The Society has repeatedly urged that this deficiency be made good.  The 

Society’s representations included that the proposal to create a specialist personal injury 

court in what became the Courts Reform (Scotland) Act 2014 should be widened to a 

general enabling power to introduce judicial specialisation in the sheriff court.  That 

representation was successful, and the Courts Reform (Scotland) Act 2014 does contain 

such provisions, but despite further representations by the Society they have not yet been 

utilised to remedy the omission in that regard from the 2000 Act as enacted.  To a limited 

degree, there has been some specialisation in some larger courts, but across Scotland the 

advantages of specialisation among the judiciary have not yet been realised.  To a large 

extent, the courts remain adversarial in nature, rather than inquisitorial (at least to the 

minimum extent of ensuring compliance with the section 1 principles of the 2000 Act).  There 

is a need for proactive and informed case management in the AWI jurisdiction, often cases 

which should have been disposed of at first hearing are continued, often to several 

subsequent hearings, delaying an appropriate outcome and generating significant and 

avoidable cost to the public purse, as well as inconvenience to all concerned; and risking a 

deterioration in relationships, within families and between families and authorities and 

carers, notwithstanding that such relationships will continue to have to be made to work for 

the benefit of the adult after resolution of the proceedings in question.  Variations in practice 

and outcomes are huge.  Despite the clear and widely accepted wisdom of the comments in 

para 2.29 of the SLC 1995 Report (see 4.1.7 above), at least one court continues to address 

the sensitive, personal and confidential matters which arise under the AWI jurisdiction in 

open court.  In one case shortly before this response was drafted, a court insisted upon 

imposing a five-year time limit in a guardianship order relating to a 91-year old adult with 

deteriorating and irremediable dementia; and another court granted a lifelong guardianship 

order for a 17-year old with a learning disability, in complete disregard of one of the 

fundamental reforms in the 2000 Act (presaged by the approach of the Court of Session 

under the tutory jurisdiction) to ensure periodic review of such appointments.  Many cases 

under the AWI jurisdiction continue to be approached by the courts in the manner of child 

law cases, without apparent regard to the fundamental difference in such matters between 

children and adults.  For example, this is reflected in the prevalence of “best interests” 

decisions despite the explicit rejection of that approach for AWI purposes (see para 2.50 of 

the SLC 1995 Report) and the rejection of such an approach for the purposes of CRPD (see 

para 7 of the General Comment).  In relation to these concerns, see further section 6 of this 

response.   
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4.1.11 Regrettably, the disadvantages of the courts reflected in para 2.28 of the SLC 1995 Report 

(see 4.1.6 above) are still experienced in the AWI jurisdiction, and in the experience of 

practising members of the Society, continue to give rise to disadvantage to vulnerable 

people and distress to those closest to them.  In short, the AWI jurisdiction as currently 

operated is seriously inefficient and wasteful of resources and, in the experience of many of 

those who have to engage with it, it is not fit for purpose. 

The Mental Health Tribunal for Scotland 

4.1.12 The Mental Health Tribunal for Scotland (“MHTS”) was established in October 2005 and has 

thus now been operating for just over a decade.  It encountered early procedural difficulties 

and inefficiencies.  These gave rise to widespread dissatisfaction, and complaints.  It is to 

the credit of the leadership of MHTS these early difficulties and inefficiencies were 

addressed positively and effectively.  The MHTS now operates with a budget in the area of 

£7.5 million, which is considerably less than earlier year allocations. 

4.1.13 The operation of MHTS benefits not only from effective dedicated administrative and judicial 

management, but from the continuing attention given to the process of tribunal reform in 

Scotland, which continues to gather pace.  The Tribunals (Scotland) Act 2014 (“the 2014 

Act”) established the First-tier Tribunal for Scotland and the Upper Tribunal for Scotland.  

The First-tier Tribunal is to be organised into a number of chambers having regard to the 

different subject matters, two of which include a Mental Health chamber and a Health and 

Education chamber.  A decision of the First-tier Tribunal may be appealed to the Upper 

Tribunal, which will introduce a significant change for tribunals whose first route of appeal is 

currently to the courts.  The Lord President is Head of the Scottish Tribunals.  The main 

emphasis of tribunal reform is to introduce consistency in proceedings, to improve the quality 

of the experience for those who use tribunals and to improve access to justice.   

4.1.14 The MHTS has a well embedded training model, which retains its specialist function.  The 

MHTS has also carefully addressed matters such as the fundamental differences between 

children and adults (in that respect, having introduced a further refined process for hearings 

in respect of children, and of adolescents up to the age of 18 years). 

4.1.15 The MHTS receives around 4000 applications etc. a year and around 50% of cases remain 

as single sittings (as opposed to double or triple hearings where two or three cases are 

allocated to one sitting).  This provides potential spare judicial capacity for around 2000 

cases.  The tribunal model has been well received by patients and their relatives, the 
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majority of whom continue to attend hearings.  This contrasts with experience of the former 

MHA jurisdiction before the sheriff courts, and much experience of the current sheriff court 

jurisdiction under the 2000 Act. 

4.1.16 The MHTS has in place an established judicial in-house convener system, which allows 

procedural and interim decisions to be taken, before the hearing.  This has significantly 

reduced the number of multiple hearings, and leaves the three-member system to determine 

the application, including where the application is of a complex nature.  Moreover, the MHTS 

process allows a three-member tribunal to reach a decision on the written evidence without 

the need for an oral hearing, where the provisions of the Tribunal’s Rules are complied with 

(Rule 58, as amended).  The added value of an experienced medical and general member 

contributes to the quality of decision-making. 

4.1.17 The MHTS has a significantly superior system to that of the courts for addressing issues of 

assessment of capacity, direct engagement with the affected adult, and representation.  As 

we note in section 7 (under reference to section 3(4), (5) and (5A) of the 2000 Act, the 2000 

Act is not particularly clear as to the respective roles of safeguarders, persons appointed to 

convey the views of the adult, advocates and – where appointed – curators ad litem; there 

being further issues about the role and responsibilities of solicitors engaged by any of these, 

or by another party who may have received intimation such as the adult’s named person.  

There is also lack of clarity about how each should approach their task.  In court 

proceedings generally, there is a tendency for curators ad litem to act on the basis of their 

perception of the best interests of the adult, as if the adult were a child, rather than to 

concentrate upon what the adult actually wants.  There is significantly better clarity and 

control of these matters under MHTS.  The role of curators ad litem is more focused upon 

the adult, and subject to more careful control on a case-by-case basis.  In practical terms, 

appointments are often made by an in-house convener when an application is first 

submitted. 

4.1.18 The MHTS has regular forums and consultations with stakeholders, to enhance information 

exchange and to inform developing practice.  The MHTS has maintained a local presence, 

which improves access to justice and is more likely to facilitate attendance and participation 

in the hearing by the patient (and their named person).  This assists compliance with CRPD.  

The MHTS has access to a wide range of community and hospital venues for hearings, 

which take place across Scotland.  The use of video linking is also available.   
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4.1.19 The MHTS has succeeded in reducing the number of multiple hearings and delays before a 

decision is issued.  The majority of decisions are delivered orally at the end of the hearing, 

with the written decision following promptly thereafter. 

4.1.20 Despite the rising volume of business the MHTS has a relatively low number of appeals to 

the sheriff Principal and the higher courts.  Following the transfer of the MHTS to the 

Scottish Tribunals, appeals will be made to the Upper Tribunal.  The Society, in its response 

on the Tribunals (Scotland) Bill, commented positively on the benefits of the Upper Tribunal, 

which will introduce time and cost efficiencies and the advantage of specialist judges.29   

A consolidated tribunal jurisdiction 

4.1.21 It flows from the foregoing narrative and analysis that, in the Society’s view, both in terms of 

adequately meeting the needs of vulnerable people and of the compelling requirement, 

particularly in the current climate, to eliminate inefficient use of resources and achieve 

maximum value for money, there is a need to consolidate the three jurisdictions within a 

single tribunal, formed by expanding MHTS to encompass the AWI and ASP jurisdictions. 

4.1.22 The experience of those with whom the jurisdictions engage would be much improved by all 

of the advantages of the MHTS system.  Importantly, the needs of any one vulnerable adult 

will often engage two of the three jurisdictions, or all of them.  That is particularly so in the 

case of elderly adults, over 65.  The main growth in applications to the MHTS in recent years 

has related to such elderly adults.  Efforts to involve the AWI and/or ASP jurisdictions, when 

such needs are identified before MHTS, where the MHTS can do no more than make 

requests or references (and sometimes attempt to back these up with making recorded 

matters) are inherently inefficient.  Having one forum to decide the appropriate intervention 

whether compulsory treatment, an ASP intervention, welfare, property or financial 

guardianship, would reduce duplication in pre-hearing resources and in judicial time and, 

most significantly, reduce the number of proceedings to which the vulnerable adult is 

exposed.  Taking this combined approach may also better determine questions of 

deprivation of liberty.  Such needs for cross-referral arise within the AWI and ASP 

jurisdictions, giving rise to similar inefficiencies, where they are addressed at all. 

4.1.23 The in-house convener system of MHTS and its process such as allowing a three 

member tribunal to reach a decision on written evidence alone, would work well in some 

                                                 
29 The Tribunals (Scotland) Bill, The Law Society of Scotland’s Response (August 2013) 
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AWI and ASP cases.  To the extent that sheriffs have developed relevant expertise, the 

MHTS already has sheriff conveners, who could sit on particularly complex cases.  The 

MHTS system of regular forums and consultations could be developed, to include in 

particular the Office of the Public Guardian.  The added value of experienced medical and 

general members of MHTS could well improve the quality of AWI and ASP determination.  

Particular efficiencies would flow from allowing some relatively minor applications and 

appeals to the sheriff under the 2000 Act to be determined speedily and efficiently, and 

where appropriate without an oral hearing, by an in-house convener.  The other features of 

MHTS described in paragraphs 4.1.13 – 4.1.20 above would improve both the quality and 

efficiency of determination of many AWI and some ASP matters. 

4.1.24 In addition to the other advantages, the Society considers the tribunal model, as it has now 

developed, to be culturally more suited to the determination of matters involving vulnerable 

adults, whichever of the relevant jurisdictions are engaged by their needs. 

4.2  Under-provision of Mental Health Officers 

4.2.1 Applications in terms of Part 6 of the 2000 Act require to be supported by reports in 

prescribed form. Where the application relates to the personal welfare of the adult, a report 

in prescribed form must be obtained from a mental health officer (or from the chief social 

work officer, but only where the adult is unable to communicate). The report from the mental 

health officer must contain his or her opinion as to the appropriateness of the orders sought 

and the suitability of the individual or individuals nominated in the application. The report 

must be dated no more than 30 days prior to the lodging of the application. The relevant 

provisions in relation to the requirement for such a report are contained within Section 

57(3)(b) and Section 60(3)(b) of the 2000 Act. The requirement for a report in prescribed 

form from a mental health officer is also extended to Intervention Orders in terms of Section 

53(4) of the 2000 Act. 

 

4.2.2 In terms of Section 57(4) of the 2000 Act, applicants must give notice to the chief social work 

officer of their intention to make an application under the relevant section and the report in 

prescribed form shall be prepared by the chief social work officer or the mental health officer 

within 21 days of the date of the notice. It is widely acknowledged among practising 

solicitors that this statutory time limit is very rarely, if ever, complied with by the local 

authority.  
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4.2.3 We are aware of solicitors regularly having to wait a number of months for such reports with 

timescales varying between local authorities. Timescales for completion of such reports can 

also vary widely within the same local authority area, often depending on the degree of 

urgency attributed to the application by the individual within the local authority responsible 

for allocating the mental health officer. Delays can extend from 2 - 3 months, up to 6 - 9 

months in some of the worst delays we are aware of. The explanation for the delays appears 

to be a lack of mental health officers available to complete such reports and pressures on 

mental health officers in terms of other duties imposed by the 2003 Act and the 2007 Act.  

 

4.2.4 We are also aware that some local authorities take the view that their obligation is to allocate 

the matter to a mental health officer within 21 days of intimation, rather than to produce the 

report within the 21 day period. Other local authorities have introduced an additional step to 

the process by responding to intimations advising of the individual who will be responsible 

for allocating the mental health officer. Others advise that allocations will be made on the 

first Friday of each month. Another local authority appears to have standardised and 

institutionalised the breaches of statutory duty in terms of Section 57(4) of the 2000 Act by 

issuing a standard response to all intimations including wording advising that due to 

pressures of requests for such reports and limited availability of mental health officers 

available to take on the work, it is not possible to allocate the report requested at present. 

The standard letter goes on to advise that the local authority is operating a waiting list for 

allocation and that they are unable to advise when it will be possible for the report to be 

allocated, although this is likely to be 10 - 12 weeks from the date of the request. 

 

4.2.5 The terms of Section 57(3)(b) of the 2000 Act are generally interpreted as meaning that an 

application cannot be lodged with the court until such time as the report in prescribed form 

from the mental health officer is available. The delay in obtaining such reports therefore 

results in a subsequent delay in lodging such applications with the court and is a serious 

deficiency in the current system, proving detrimental to vulnerable persons. Such delays can 

lead to adults remaining on hospital wards for very long periods of time after they have been 

assessed as being suitable for discharge. It can also lead to delays in vulnerable adults 

accessing support packages, for example through self-directed support arrangements. 

 

4.2.6 The draft Bill annexed to the SLC 1995 Report simply provided that relevant applications be 

accompanied by a mental health officer’s report, without any equivalent of section 57(4) of 

the 2000 Act.  However, during the legislative process leading to the introduction of the 2000 

Act, concerns were expressed that it would be unacceptable for applicants to encounter 



 

© The Law Society of Scotland 2016   Page | 23 

delays in proceeding with applications under Part 6 of the 2000 Act as a result of the 

requirement in terms of Section 57(3)(b) of the 2000 Act. There was recognition of the 

workload and resource implications for mental health officers.  There was consensus that it 

would be essential either to impose a time limit for completion of reports or to permit an 

alternative source of reports.  In the course of discussion as to how provision for an 

alternative source might be implemented, the convener of MHDC proposed (by paper dated 

1st June 1998) the following paragraph to follow immediately after what is now section 

57(3)(b) of the 2000 Act:  

“(c) Where the application relates to the personal welfare of the incapable adult, the 

report as to the matters referred to in paragraph (b) above shall be provided either – 

“(i) by the mental health officer within the meaning of the 1984 Act of the local 

authority; or 

 “(ii) by a person of such a category as may have been prescribed for the 

purpose; or 

 “(iii) by such other person as the sheriff may in the circumstances consider to 

be appropriate to provide such report; and [what is now section 57(3)(c) to be 

re-designated (d)]” 

4.2.7 The Parliament opted for the time limit approach which appears in section 57(4).  The delays 

which have gradually crept into supplying such reports in the intervening years have proved 

the time limit approach to be unsuccessful. There has been an increasing disregard by local 

authorities of the statutory time limit, but the obligation in terms of Section 57(4) of the 2000 

Act is absolute and is an essential safeguard for vulnerable adults who may otherwise be left 

unnecessarily in appropriate accommodation (including bed blocking in hospital) or “in limbo” 

while decisions in relation to personal welfare and/or property and financial affairs cannot be 

made. As stated above, it is generally considered that the report must be obtained prior to 

the application being submitted to the court and therefore not even an interim order can be 

obtained until such time as the report in prescribed form has been submitted to the court. 

4.2.8 Such lengthy delays are also potentially a breach of the right to a fair hearing within a 

reasonable time in terms of Article 6(1) of the ECHR. In addition, such delays could 

compound potential deprivation of liberty issues in terms of Article 5 of the ECHR. 
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4.2.9 The most recent figures available from the Mental Welfare Commission for Scotland indicate 

a 109% increase in guardianship applications that require a mental health officer’s report in 

the five years to 31st March 2015. This appears to have coincided with a reduction in the 

number of available mental health officers and increasing roles imposed on them in terms of 

the 2003 and 2007 Acts, and has no doubt led to the very lengthy delays in obtaining reports 

from mental health officers experienced by most practising solicitors. While we have 

sympathy with the resourcing issues and competing pressures faced by mental health 

officers, the current situation is unsustainable and is unlawful given the terms of Section 

57(4) of the 2000 Act. 

4.2.10 We are aware that, notwithstanding the general view indicated above, in one recent case a 

guardianship application was submitted without a mental health officer’s report (although it 

was in the category requiring one) and including a crave under sections 3(1) and (2) of the 

2000 Act that the local authority be ordained to produce a mental health officer’s report 

within 14 days.  An order in accordance with that crave was granted.  However, in a 

subsequent similar case such an order was refused.  We are also aware that some solicitors 

have submitted separate applications under Section 3(3) of the 2000 Act for a direction from 

the sheriff requiring a local authority to produce a mental health officer’s report within a 

specified timescale. Such applications have had varying success and add additional steps to 

the process, which should not be necessary given the absolute duty on local authorities in 

terms of Section 57(4) of the 2000 Act.  In any event, such procedures cannot resolve the 

underlying problem of a severe shortage of mental health officers: they will only, at best, 

cause some individual applications to “jump the queue”. 

4.2.11 There is an urgent need to facilitate and resource the recruitment and training of 

substantially more mental health officers, or alternatively – and in any event as an interim 

measure - to consider the possibility of obtaining reports in such prescribed form from an 

alternative source. Given that the statutory time limit imposed by Section 57(4) of the 2000 

Act is regularly not met by local authorities, allowing for reports to be obtained from an 

alternative source may provide a workable solution to the present problem and the lengthy 

delays in submitting applications in terms of Part 6 of the 2000 Act to court.   A provision 

worded along the lines of the 1998 proposal quoted in paragraph 5.6 above could meet that 

urgent requirement. 
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4.3 Compliance with the UN Convention on the Rights of Persons with Disabilities 

(“CRPD”) 

4.3.1 The reforms to the 2000 Act which are required to achieve compliance with CRPD were 

outlined in the Society’s response of January 2016 to the Scottish Government Consultation 

on the UN CRPD Draft Delivery Plan 2016 – 2020.  As we pointed out in that response, the 

UK Government has ratified CRPD without any of the reservations which some states 

introduced with a view to permitting continuation of so-called “substitute decision-making” 

procedures.  The General Comment is clear that all substitute decision-making must be 

replaced with supported decision-making.  The work of the Essex Autonomy Three 

Jurisdictions Project, referred to in the Society’s “General Comments” at the beginning of 

that January 2016 response, continues.  As there noted, one half of the core research group 

for the Project comprise members of MHDC.  It is now intended that a draft final report by 

the Project will be presented at an event at the Institute of Government in London on 12th 

May 2016.  Until such conclusions have been reached, the Society’s responses regarding 

compliance with CRPD remain provisional.  What remains clear is that a “best interests” 

approach to decision-making for adults with impairments of capacity remains unacceptable, 

however couched, for example if couched in terms of giving precedence to the “benefit 

principle” in section 1(2) of the 2000 Act.  As noted in the Society’s 2016 response, a “best 

interests” approach was explicitly rejected for AWI purposes.  It is particularly disappointing 

that, half of the sheriffs who have issued written decisions under the AWI regime have 

explicitly applied a “best interests” approach, and a recent appeal decision has effectively 

applied that approach by giving precedence to the “benefit principle”. 30  

4.3.2 Researches by the Essex Autonomy Three Jurisdictions Project into the travaux 

préparatoires for CRPD cast doubt on claim that it was intended to require the abolition of all 

substitute decision-making.  On the contrary, many of the states parties representatives who 

drafted the text of Art. 12 specifically called for the retention of substitute decision-making, 

together with appropriate safeguards as required under Art. 12(4). Details of this analysis will 

be included in the “Three Jurisdictions” CRPD Report, publication of which is expected in 

June, 2016.  In the case of people with significant impairments of capacity (however much 

direct support they receive) the General Comment urges a “best interpretation of will and 

preferences”, which can reasonably be equated to the “constructing decisions” methodology 

referred to in the January 2016 response and in the article mentioned.  Recent scholarship 

                                                 
30 Ward “Abolition of Guardianship? ‘Best interests’ versus ‘best interpretation, 2015 SLT (News) 
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examines the requirement to move towards a regime of maximum support for those capable 

of acting and deciding if given such support, together with a “best interpretation” (or 

“constructing decisions”) approach for those whose relevant capabilities are significantly 

impaired.31  

4.3.3 In terms of necessary amendments to AWI, the general requirements are for a strengthening 

of supported decision-making, a strengthening of the “constructing decisions” methodology 

which already represents best practice under the 2000 Act, and robust provisions to prevent 

“best interests” decision-making.  To achieve such outcomes both upon the face of 

legislation and delivered in practice requires both amendment to the Act and true informed 

specialisation on the part of whatever forum in future deals with the AWI jurisdiction. 

4.3.4 Necessary statutory amendments remain as outlined in the January 2016 response, except 

for item j) which is superseded by 4.1 above.  For convenience, those requirements are re-

stated here, as follows:   

“a) The requirements to give all reasonable assistance in communicating (in s1(4)(a) 

and s1(6) of the 2000 Act) should become a robust obligation upon specified 

persons, and should be extended to an obligation upon specified persons to provide 

all support necessary to enable an adult to exercise such capacity as may – with 

such support – be within the adult’s capabilities. 

“b) There should be an explicit rebuttable presumption in favour of capacity in relation to 

any adult for the purposes of any particular act or decision. 

 “c) In statute, it should be declared that the starting-point for decision-making should be 

a requirement to ascertain the adult’s past and present ‘wishes and feelings’, as the 

primary element in achieving respect for the adult’s ‘rights, will and preferences’. 

 “d) In statute, there should be a rebuttable presumption in favour of implementing 

consistent (and not mutually conflicting) will and preferences. 

 “e) In practice, items c) and d) should be implemented from now on by adopting the 

‘constructing decisions’ approach. 

                                                 
31

 Ward “Resolving Dissonance: Comments on themes from an American in Paris”, 2016, 6 Eld LJ, 
54 
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 “f) A range of techniques (DWP appointeeships, management of damages payments, 

and so forth) are not CRPD-compliant.  Part 1 of the 2000 Act should apply to all 

situations where someone acts, manages or decides on behalf of an adult. 

 “g) Under private ‘third party measures’, where trustees are in effect exercising 

management functions in respect of funds allocated to, or which they have discretion 

to allocate to, a person with some degree of relevant disability (or under 

arrangements predicated upon such relevant disability) the s1 principles of the 2000 

Act, and perhaps some other provisions, should apply. 

 “h) Under s67(5) of the 2000 Act, deemed validity is conferred upon transactions 

authorised by a guardian.  This could be extended to transactions authorised by an 

attorney. 

 “i) Either in the 2000 Act or in relevant rules of court, there should be a clear 

requirement to facilitate the personal participation of the adult, to supplement this 

where necessary, to record how this has been done, and in the absence of 

participation to record the reasons and to record the steps nevertheless taken to 

ascertain the ‘will and preferences’ of the adult.  (Recently introduced rules of court in 

England & Wales are designed to ensure that this is done and recorded.) 

 “j) [See section 4.1 above] 

 “k) Consideration should be given to introducing concepts of ‘assisting’ and ‘acting with’ 

the granter in Powers of Attorney; and the introduction of the role of supervising 

attorney.  As Scotland does not have prescribed forms of Powers of Attorney, these 

features could initially be introduced as a matter of good practice where desired by 

granters. 

 “l) For full compliance, the principle of reversed jurisprudence will probably be required.” 

4.3.5 We also stressed the importance, to achieve CRPD compliance, of remedying the serious 

shortage of mental health officers.  That matter is addressed in section 5 of this response. 
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4.4 Other areas for review in the 2000 Act 

4.4.1 For convenience, paragraphs in this section are identified by reference to Parts, sections, 

Schedules or their paragraphs, of the 2000 Act.  This section does not replicate the 

identification of areas for review in other sections of this response, but does contain some 

selective cross-references to them. 

4.4.2 A general concern relates to unnecessary differences in provisions as between different 

Parts of the Act (and indeed as between the 2000 Act and the 2003 Act, or the 2000 Act and 

the 2007 Act).  As a matter of strict interpretation, this could mean that a provision applicable 

only in one context was expressly intended not to be applicable in other contexts.  In each 

case, that was not necessarily in fact the intention of the Parliament.  We raise general 

points under the provision of the 2000 Act where they at present arise, or first arise, but they 

should be understood as each having more widespread application. 

 Section 1(1) – We are aware that it has been questioned whether here and elsewhere 

references to “an adult” should be limited to adults with some relevant impairment of 

capacity.  In our understanding the use of “adult” was deliberate, and in our view it should be 

retained.  The view that such provisions should be limited to adults with identified 

impairments of relevant capacity would contravene the requirements of CRPD to avoid 

discrimination on grounds of disability, and in any event would be impractical in many cases 

as it would give rise to a need to try to assess capabilities in relation to a particular purpose 

and in the particular circumstances, which in relation to general provisions such as section 

1(1) would create an impossible circularity.   

 Section 1(5) –  

 

a) The term “continuing attorney” causes confusion.  It requires countless repeated 

explanation to members of the public.  In a wider context, it is inconsistent with the more 

logical use of “continuing power of attorney” in Council of Europe Recommendation 

(2009)11 as meaning any power of attorney (whether covering property and financial 

matters, or welfare matters, or both) intended to enter into force or continue into force 

following relevant incapacity of the granter.  It is a further difficulty and cause of 

confusion that the terminology “continuing attorney” and “welfare attorney” is not 

replicated in relation to guardians.  One of the basic distinctions throughout the 2000 Act 

is between an adult’s property and financial affairs, on the one hand, and an adult’s 

personal welfare (including healthcare matters) on the other.  We would recommend 
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careful consideration of the introduction for all purposes, including in the primary 

legislation itself, of terminology such as “financial/property attorney” (or “financial 

attorney”), “financial/property guardian” (or “financial guardian”), “welfare attorney”, and 

“welfare guardian”.  Similarly, there should be introduced descriptions such as 

“financial/property powers” (or “financial powers”), and “welfare powers”. 

 

b) Other provisions of the 2000 Act can unduly restrict the performance of the obligation in 

section 1(5).  For example, it may be appropriate to allow and encourage an adult to 

have access to, and operate, an account held by a guardian or subject to Part 3 

administration.  Such an arrangement would present issues of control and accountability, 

but these are issues which should be addressed. 

 Section 2 –  

 

a) See section 4 of this response. 

 

b) Current exploration of the potential for mediation in contested AWI proceedings should 

be encouraged and provisions added to the 2000 Act to ensure that mediation is 

attempted in contested situations except where there is self-evidently no prospect of 

mediation succeeding even in narrowing the areas of dispute. 

 Section 3(2)(d) – It is a matter of significant concern that the requirements of section 11, 

providing for strict criteria and procedures for an application or other proceedings not to be 

intimated to the adult, can be circumvented – and sometimes have been circumvented – by 

seeking an interim order in terms of this section.  Compliance with section 1(4)(a) should be 

a strict condition before a sheriff makes an interim order.  Even in matters of immediate 

urgency, there should be a requirement for what is proposed to be effectively communicated 

to the adult, and for the court to be satisfied that this has been done. 

 Section 3(3) –  

 

a) The power to give directions to people exercising functions under the 2000 Act (or 

foreign equivalents of functions under the Act) should be widened to include persons 

formerly exercising such functions, so that (for example) a former attorney or guardian 

could be ordered to provide information, deliver items held, execute documents, and so 

forth, where reasonably required by an attorney or guardian currently acting, or by 

executors. 
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b) The power under section 3(3) should be extended to a discretionary power to give 

directions to anyone where that is appropriate for the proper operation of provisions of 

the 2000 Act.  An example would be to instruct and authorise a pension provider to 

transfer payments into an account which could be operated under Part 3. 

Section 3(4), (5) and (5A) – See comments at section 4.16 of this response.  There is 

insufficient clarity as to the respective roles of safeguarders, persons appointed to convey 

the views of the adult and advocates, and what are the criteria by which they should 

discharge their functions: particularly as to the extent to which they should act in accordance 

with the wishes, will and preferences of the adult, rather than any views which they 

themselves form and which might be contrary to what the adult wants.  There is also at 

present insufficient requirement to involve the adult directly in proceedings – see item i) of 

paragraph 6.4 of this response.  The actual participation of adults themselves also requires 

to be strengthened in accordance with the “rule of personal presence” developed by the 

ECtHR in cases such as Shtukaturov v Russia (App No 4409/05) (2008) 11 CCL Rep 440. 

 Section 3(5A) and (5B) – These provisions should be transferred to section 1, so as to form 

part of the principles, and should be of general application. 

 Section 6(1) – The principal post is now that of Public Guardian.  The functions of the 

Accountant of Court are still required, but are of minor relevance in comparison.  Section 

6(1) should now read “There shall be a Public Guardian”.  There should be a further 

provision that “the Accountant of Court shall be either the Public Guardian, or such person 

responsible to the Public Guardian as may from time to time be appointed as Accountant of 

Court by the Public Guardian”. 

 Section 6(2)(b) – It is clear from the SLC 1995 Report that it was intended that the full text 

of any relevant order or document (including, for example, a power of attorney document) 

should be held on a public register and made available to anyone upon payment of a 

prescribed fee.  It was further intended that prescribed relevant matters occurring 

subsequently to initial registration should be registered and should similarly be made publicly 

available.  These provisions were conceived before cyber crime, identity theft, and other 

risks became significant threats, particularly to vulnerable adults.  They probably take 

insufficient account of rights to data protection, and to protection of privacy under ECHR 

Article 8.  The Public Guardian in fact currently seeks to exercise control over disclosure of 

information on the registers established under this section.  On the one hand, she is at risk 
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of being forced to disclose (for example by an application under section 3(3)).  On the other, 

there are frequent complaints that information is not disclosed where reasonably required, 

for example where an adviser whose client complains about the actions of an attorney 

requires to see the terms of the power of attorney document in order to advise whether the 

attorney is acting in accordance with them.  The envisaged regulations have in any event 

never been promulgated (raising inter alia a question as to whether it is a breach of ECHR 

for responsible ministers to fail to prescribe matters by regulation where that is provided for 

in the primary legislation).  It should be noted by contrast that the Rules of Court in relation 

to registration of international deeds are precise and specific as to what should be registered 

(though the extent of that requirement may give rise to the risks identified above: there 

should be a clear review of the position, then consistency across all provisions regarding 

registration and release of information).32  Under the tribunal model suggested in section 4.1 

above, issues about disclosure of registered information could often be resolved on a 

“desktop” basis by an in-house tribunal convener, without requiring a cumbersome court 

application under section 3(3).   

 Section 6(2)(c) and (d) – It appears to be necessary to specify that these powers are not 

exercisable following the death of the adult in question, though it should also expressly be 

provided that an investigation in relation to a deceased adult is competent where another 

adult could be at risk (for example, where the same person is attorney or guardian both to an 

adult now deceased and an adult still alive).  There should also be review of the position 

where (for example) the executor who would normally be expected to challenge the actings 

of an attorney is the same person as the former attorney.  It would be appropriate to review 

the respective positions of beneficiaries, executors, and former appointees under the 2000 

Act, including where the same person occupies more than one of those roles.   

 Section 6 generally – Consideration should be given to creating a register of persons found 

to have acted wrongfully, or wilfully to have acted inappropriately, in roles under the 2000 

Act.  Such entry on the register would be grounds, or at least prima facie grounds, for 

refusing any future such appointment, removal from any other such appointment held, and 

disqualification to act as an executor (and perhaps in other fiduciary categories).  Rules on 

disqualification from acting as a company director could be considered as a comparator.  

Such disqualification might be one of additional grounds for inclusion in the proposed 

register. 

                                                 
32 Act Of Sederunt (Summary Applications, Statutory Applications And Appeals Etc. Rules) 1999 
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 Section 7(1) – See previous comments regarding section 6(2)(b). 

 Section 9 – The investigatory powers of the Mental Welfare Commission have been 

transferred to the 2003 Act, but issues such as those raised in relation to section 6(2)(c) 

apply to those powers. 

 Section 10(1)(c) and (d) – See comments on section 6(2)(c) and (d). 

 Section 11 – See comments on section 3(2)(d). 

 Section 12 – There should be full co-ordination of investigations under the 2000 Act, the 

2003 Act and the 2007 Act, and better correlation of criteria. 

 Section 13 – Existing codes of practice require review for accuracy, and there should in 

future be requirements for consultation prior to amendment to codes of practice, as well as 

prior to original issue.  In consequence of inadequate consultation, an amendment to the 

code of practice for guardians and appointees under intervention orders erroneously 

suggests that administration of a direct payment is competent under a welfare guardianship 

order, when this is clearly a financial matter. 

 Section 15(3)(ba), and also section 16(3)(ba) – The outcome of the granter’s 

consideration (and not just the fact that the granter has considered) must be included in the 

document.   

 Sections 15 and 16 – Scottish provisions are relatively unusual in that registers disclose 

powers of attorney which have been granted and registered, but will not necessarily indicate 

which are in fact being operated.  Consideration should be given to a simple form of 

notification to the Public Guardian where an attorney (who may have been appointed very 

many years previously) has commenced acting.   

 Section 15(5) – It is inappropriate that bankruptcy of the granter should bring a power of 

attorney to an end.  It would be obviously inappropriate for the attorney to act in 

circumstances where it would no longer be competent for the adult to act, but beyond that 

the protections of having an attorney are likely to be more necessary in such situation.  

“Bankruptcy” for the purposes of this provision should be more clearly defined.  Similar 

provisions should apply to guardians, appointees under intervention orders, and also 

withdrawers acting under Part 3, as regards property and financial powers.  In principle, 
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there should be provisions for reinstatement of an attorney (or guardian or appointee under 

an intervention order or withdrawer), by application, when the bankruptcy is “spent”. 

 Sections 15 and 16 generally – It should be explicit that only a person who has attained 

the age of 16 may act as an attorney (there may be circumstances in which it might be 

appropriate to appoint them at a younger age, but the appointment could only be accepted 

and acted upon once the person appointed has reached the age of 16). 

 Section 16(6) – See comments on section 64(2). 

 Section 17 – Upon a strict interpretation, it would appear that guardians, withdrawers and 

appointees under intervention orders are required to act even in circumstances where, under 

section 17, an attorney is not obliged to act.  This provision should be translated into a 

provision requiring proportionality, and included in section 1. 

 Section 19(2) – The Public Guardian should be authorised to defer registration on cause 

shown, pending a decision under section 3(3) whether to register or not.  The Public 

Guardian should be able to call for additional reports or information on cause shown and 

make a decision whether to register or not (subject to application to the court).  The same 

should apply to registration of a revocation notice under section 22A. 

 Section 19(2)(b) – The meaning of “send” should be reviewed, throughout the 2000 Act, 

and likewise “receive” should be defined.  The new definition should include electronic 

transmission and provision for e-signatures. 

 Section 19(2)(c) – “give notice” should be similarly reviewed.   

 Section 19(4) – There appears to be widespread confusion about the requirement for 

authentication by the Public Guardian.  Many banks and financial institutions appear to have 

procedural requirements to see a certificate “with a red seal”.  This section should be 

expanded to cover all competent methods of authentication of copies, including by the 

granter or others in accordance with the Powers of Attorney Act 1971 

 Section 19(5)(b) – This should be replaced by a provision entitling the person who has 

submitted the document for registration to be provided, upon request, with up to a stated 

maximum number of authenticated copies (or alternatively for these to be provided to the 

granter).  It would then be for the recipients of those copies to do with them as they wished. 
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 Section 20 – Upon cause shown following investigation, the Public Guardian should be 

entitled (subject to appeal to the sheriff) to put an attorney under supervision, to give 

directions to an attorney, and to suspend an attorney from acting pending a decision by the 

sheriff under section 20. 

 Section 20(2) – It should be clear that where there are joint attorneys the various powers of 

the court may be exercised in respect of one only, or in respect of both, or differently in 

respect of each. 

 Section 22 – There is reference in the fees order to a “Deed of Amendment” but no 

provision in the Act for notification of more than the matters set forth in section 22.  

Consideration should be given to explicitly prohibiting any amendment to any of the effective 

provisions of a power of attorney document, the appropriate procedure in such an event 

being to grant and register a fresh document.  On the other hand, it should be possible to 

notify some events and obtain a fresh certificate.  Examples would be changes in the name 

or other particulars of granter or attorney. 

 Section 22A – There should be provisions similar to those in relation to section 19(2) noted 

above relevant to revocation notices, and a further provision permitting removal of a 

revocation notice from the register, and reinstatement of the power of attorney, where a 

purported revocation notice is shown to be vitiated by lack of capacity, undue influence or 

other factors. 

 Section 22A(2)(b) – A power of attorney is a contract between granter and attorney.  It 

should not be competent effectively to end such a contract by notice only to a third party (the 

Public Guardian) and subsequent intimation to the attorney.  The certificate should require 

inclusion of confirmation that the contract has been ended by notification in writing to the 

attorney, with particulars of the date and method of intimation of that notification. 

 Section 24 – There should be provisions for the termination of a power of attorney upon the 

incapacity of the attorney. 

 Part 2 generally 

 

a) There should be provisions equivalent to section 64(6) permitting an attorney to 

delegate, but remaining accountable. 
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b) There should be better provision in relation to joint attorneys, including a presumption 

that provisions equivalent to those of section 62(6) (in respect of joint guardians) shall 

apply if and to the extent that the power of attorney document does not stipulate 

otherwise. 

 

c) There should be better provision in relation to substitute attorneys, including a 

requirement for the substitute to submit notice to the Public Guardian, including notice of 

acceptance of substitute appointment, upon the substitution being triggered. 

 

d) There should be provision expressly permitting the appointment of a supervising attorney 

(as under some other jurisdictions) particularly having regard to the requirement for 

effective safeguards in Article 12 of CRPD. 

 

e) Also having regard to the requirements of CRPD and the terms of the General Comment, 

there should be express provision for incorporation of supported decision-making and 

co-decision-making clauses in power of attorney documents. 

 Section 24B(2)(c) – This provision as worded is illogical and could be interpreted as 

preventing one of the very situations in which an intervention order can properly be used, 

namely to transfer funds (perhaps from the sale of a house or other asset) into an account 

that in accordance with the least restrictive intervention provisions of section 1(3) ought 

thereafter to be administered under Part 3.  The words “has been granted” should be 

amended to “is in force”. 

 Section 25(5) – It is unclear whether “already authorised to intromit” means authorised 

under Part 3, or authorised under any other provisions as well.  The latter interpretation can 

inhibit appropriate use of Part 3 where there is already some other source of authority, such 

as a DWP appointment.  That can cause disadvantageous inflexibility. 

 Section 26(1)(b) – The requirement for the account to be “in the adult’s sole name” can be 

cumbersome, where proper organisational use of a single account, coupled with appropriate 

technology, can still be operated with adequate protection for each individual adult. 

 Section 26A(1)(b) – There can be consideration of allowing wider powers to the withdrawer, 

for example to vary the terms of an existing standing order without having to proceed under 

section 26F. 
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 Section 28(3) – The word “may” is potentially ambiguous.  Does it protect the fundholder 

from criticism that the fundholder ought to preserve confidentiality, or does it give the 

fundholder discretion to refuse?  The fundholder should be obliged to provide information 

upon request, and should be protected in doing so. 

 Section 31E – It is a major defect of Part 3 that equivalent transfer from an intervention 

order is not permitted.  This can result in an unnecessary guardianship, rather than the 

lesser intervention of an intervention order, where the expectation is that funds released can 

ultimately be administered under Part 3. 

 Part 4 – We have no separate comments on Part 4, but comments upon provisions of Part 3 

apply where those provisions of Part 3 are reflected in similar provisions in Part 4. 

 Part 5 –  

 

a) The procedure for authorisation under section 47 is the only procedure under the Act 

under which there are no provisions for notifying the adult or anyone else that a 

certificate has been issued, or for registration of issued certificates anywhere.  The lack 

of any requirement to notify, particularly even to the adult, may be in breach of ECHR.  In 

any event, these characteristics should be reviewed. 

 

b)   In relation to Part 5, the lack of adequate training, such as followed the original passing 

of the 2000 Act, is particularly obvious.  The membership of MHDC has had direct 

experience of situations where section 47 certificates have been issued in respect of a 

large number of residents in a nursing home, every one of them certifying dementia, 

even in relation to people who have other intellectual disabilities but certainly not 

dementia. 

 Section 53 – There is no provision in relation to intervention orders equivalent to the power 

of Scottish Ministers under section 64(11) to define the scope of the powers which may be 

conferred on a guardian.  Any better definition, and thus potentially limitation, on powers 

under an intervention order should not be other than by primary legislation, as it should not 

be open to government by executive act to remove altogether a potential solution under the 

2000 Act, and the role of intervention orders as a “safety net” where other provisions of the 

2000 Act are not available is important.  On the other hand, there appears in some quarters 

to be a growing practice of using intervention orders as a form of quasi guardianship, 

avoiding the supervision of guardianship, and also the controls available under guardianship 
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upon the amount of remuneration paid to appointees.  There should be provision to prevent 

granting of intervention orders where a guardianship would be more appropriate.  A common 

definition adopted by commentators has been that intervention orders are appropriate for a 

single act or a linked series of acts of self-limiting duration.  However, that concept could be 

extended to cover a series of separate acts in relation to the same purpose over an 

indefinite period.  An example would be powers to enter a lease, which could properly under 

the same order be exercised at intervals into the future to deal with matters concerning the 

lease, such as agreed arrangements to vary the terms, rent reviews, extensions, and the 

like.  See also comments on section 64(2). 

 Section 53(6) – This and the equivalent provisions in relation to guardianship in Schedule 2 

paragraph 6(1) require better clarification.  For example, the full requirements of these 

provisions should apply in relation to the adult’s last principal private residence, unless 

evidence is produced that there is no prospect of the adult returning to live there.  Moreover, 

there should be at least some lesser requirements in relation to any sale or disposal of 

heritable property, such as at least a requirement to give to the Public Guardian a specified 

period of notice of intention to do so.   

 Section 57 – In view of the acute shortage of mental health officers (see section 4.2 of this 

response) the limitation to mental health officers as defined in the legislation for reports 

under section 57(3)(b) should be widened to permit “private” reports and to specify the 

required qualifications for persons to be able to do so.  There should be a time limit for local 

authorities to increase numbers of mental health officers to enable them to meet their 

statutory obligations, and beyond that time limit local authorities should be responsible for 

reimbursing the costs of obtaining a “private” report if a report by a local authority mental 

health officer has not been provided within the period of 21 days required by section 57(4), 

or in the event of the local authority intimating that it will not be able to comply with that time 

limit. 

 Section 57(3)(a) – Given that the principal issue under the jurisdiction is the existence of 

incapacity, not diagnosis of a mental disorder causing incapacity, and given the importance 

of not presuming incapacity where the ability to act or decide can be enhanced by provision 

of skilled support, the quality of evidence provided by a clinical psychologist is likely to be at 

least as valuable as that of a “relevant medical practitioner” (as defined).  The evidence of a 

clinical psychologist was generally acceptable to the Court of Session for purposes of 

appointment of tutors.  They should be included in section 57(3)(a) as alternatives to both 

medical practitioners and relevant medical practitioners. 
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 Section 57(4) – Preliminary notice of intention to apply should also be given to the Public 

Guardian in relation to all Part 6 applications, in a form to be prescribed.  It is understood 

that it is at present the practice of the Office of the Public Guardian to contact proposed 

guardians and appointees once the application has been intimated.  In a proportion of these, 

when the requirements and duties are explained, the proposed guardian or appointee 

regrets having agreed to that role.  By then, however, significant expense will have been 

incurred and the application will already be underway.  It is better that such action by the 

Office of the Public Guardian take place at a much earlier stage. 

 Section 58(3) – It is essential that there be greater flexibility.  The sheriff should be able to 

make a guardianship order where an intervention order has been sought, or put in place 

provisions for access to funds under Part 3 where either an intervention order or a 

guardianship order has been sought, and the sheriff should be able to make alternative 

disposals of different parts of the same application.  In practice, from time to time the courts 

have granted an intervention order to deal with part of a guardianship application, and a 

guardianship order to deal with the rest.  The reassurance of statutory authorisation of such 

dual or multiple outcomes should be provided in statute. 

 Section 58(7) – All interlocutors in all court proceedings under the 2000 Act should be 

notified to the Public Guardian and to other relevant parties, so that they are aware of the 

progress of the application and any issues arising.  This will also facilitate supervision and 

control of failure to dispose of applications at first hearing except for good and necessary 

reasons.  Equivalent procedures are already in place under MHTS, and their application to 

proceedings under the 2000 Act would be a welcome consequence of implementation of the 

recommendations in section 4 of this response. 

 Section 59 – It would appear that some guardians do not realise the nature and implications 

of their appointment until after they have been appointed.  In some jurisdictions guardians 

require to produce evidence that they have undertaken a specified course of instruction, 

before the appointment is finalised.  This principle should be considered with a view to 

application to Scottish conditions.  Conscientious and competent candidates for 

guardianship are usually pleased to be offered opportunity to inform and educate 

themselves.  Appropriate educational institutions could be encouraged to provide suitable 

modular courses, and candidates for appointment could be required to produce evidence of 
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having completed such a course, preferably at time of application, or alternatively as a 

prerequisite for issue of the certificate of appointment, 

 Section 60 – There have been suggestions that if an appointment has been allowed to 

expire without a renewal application having been lodged, the guardian could continue acting 

as such under the principle of necessity.  Alternatively, they might claim to be continuing to 

act as negotiorum gestor.  Such arrangements should be either prohibited, or regularised. 

 Section 61(7) – It is understood that the Office of the Public Guardian quite frequently have 

to “chase” guardians for the updated Land Certificate (or endorsed interlocutor), and are 

often uncertain whether section 61 has been complied with or not.  A simple administrative 

solution would be for the updated Land Certificate or endorsed interlocutor to be sent by the 

Keeper to the Office of the Public Guardian, who would then be able to note their records 

and pass the certificate of interlocutor on to the guardian. 

 Section 62 – Similar provisions should apply to the appointment of joint appointees under 

intervention orders. 

 Section 63 – Substitute appointments should also be competent under intervention orders.  

There should be consideration of greater clarity and flexibility, such as specifying the order 

of substitution where there are joint guardians, or where there is more than one substitute; 

and allowing for temporary substitution followed by reinstatement of an original guardian. 

 Section 64(1) – Each guardianship order should be required to specify to which of the 

categories (a) – (e) the powers, or groups of powers, conferred belong.  

 Section 64(1)(e) – This power should be automatic in all appointments in respect of financial 

and property affairs.  If the guardian does not have such powers, the guardian cannot 

authorise transactions in accordance with section 67(1), and would thus be unable to comply 

with the mandatory requirement of section 1(5) to encourage the adult to exercise and 

develop skills insofar as it might be reasonable and practicable to do so.  Where this 

combination of provisions prevents an adult from acting in any “transaction” of which the 

adult is in fact – or has become – capable, that would amount to a form of “incapacitation”, 

contrary to the principles of the 2000 Act, demonstrably unjustly, and contrary to CRPD. 

 Section 64(2) (and equivalents in relation to attorneys and appointees under intervention 

orders) – There is uncertainty as to whether the stated exclusions are the only required 

exclusions.  Council of Europe Recommendation R(99)4 on Principles Concerning The 
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Legal Protection Of Incapable Adults (23 February 1999) recommends that states should 

explicitly specify acts and decisions which cannot be taken by anyone else on behalf of an 

incapable adult.  Thus, MCA specifies that an appointee cannot vote in an election on behalf 

of the adult, but the 2000 Act contains no such prohibition.  In matters such as voting, 

marriage, and even granting consent under the 2003 Act, there is uncertainty as to the inter-

relationship between the 2000 Act and other legislation.  For example, there has been 

litigation as to whether guardians under the 2000 Act can act or decide on behalf of the adult 

for the purposes of the 2003 Act.  These uncertainties should be resolved by including a 

comprehensive list of matters excluded from provisions of the 2000 Act.  Beyond that, there 

are matters which should perhaps be permissible only under an intervention order, and 

which should have additional requirements.  An example is Will-making and similar acts.  

There seems at present to be a considerable range of practice.  Only one such case has 

gone to appeal, so far as we are aware.  In Application by Adrian Douglas Ward, decided by 

Sheriff Principal B A Kerr on 17th December 2013, the Sheriff Principal set stringent and 

limiting requirements for proof before execution of a Will could be authorised.  On the other 

hand, in at least some sheriffdoms it appears that simple powers to execute a Will, without 

specification of the terms of the Will or enquiry into the appropriateness of it, appear to be 

routinely included among guardianship powers.  We would suggest that execution of a Will, 

and other documents with testamentary effect, should be possible only by specific 

intervention order and that there should be provisions and requirements broadly equivalent 

to those under MCA for execution of “statutory Wills” in England & Wales. 

 Section 64(7) – This requirement should apply to all appointees acting in financial or 

property matters under provisions of the 2000 Act. 

 Sections 68 and 69 – Consideration should be given to allowing greater control by the 

Public Guardian, including to modify or withhold remuneration, subject to application to the 

court or (preferably, in the event of implementation of the proposals in section 4 of this 

response) determination of objections by an in-house convener. 

 Section 70 – These powers should also be available to attorneys and to appointees under 

intervention orders.   

 Sections 72 and 73 – It should be competent for a guardian to apply for discharge where 

powers have been recalled by the Public Guardian. 
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 Section 74 –  

 

a) Variation procedure should be available to vary any of the terms of a guardianship order. 

 

b) The Public Guardian should be able to vary caution in all cases. 

Section 74(4) – Something less than the full requirements of section 57 will often suffice in 

this situation.  This provision should perhaps be replaced with a specific requirement upon 

the court to consider, immediately upon presentation of an application for variation, whether 

to exercise powers under section 3 to call for any reports (or further reports). 

Section 76 – For the purposes of this section and elsewhere, including in particular 

Schedule 3, it is unacceptable that when an adult moves, habitual residence and ordinary 

residence may diverge, and that current government guidance as to change of ordinary 

residence differs as between England & Wales on the one hand and Scotland on the other.  

This position should be reviewed and if possible resolved. 

Section 78 – There would be advantages of consistency and administrative efficiency if the 

obligation under section 78 rested with the guardian rather than the Public Guardian, as with 

the obligation under section 61(7), and that such provisions should also apply to triggering of 

a substitution under section 63 and the death of a guardian under section 65A.   

Section 85 – The definition of adults for the purpose of section 85, and thus for Schedule 3, 

differs significantly from the definition in Hague Convention 35 on the International 

Protection of Adults.  It has been suggested that this discrepancy means that Hague 

Convention 35 has not been effectively ratified in respect of Scotland.  The discrepancy 

requires to be addressed and resolved.   

Schedule 2: 1(1) – It is inconsistent that the Public Guardian may dispense with an 

inventory but not with a management plan.  The Public Guardian should be able to dispense 

with both.  

Schedule 2: 6(3) – Remit to the court should not be automatic.  The Public Guardian should 

be authorised to hear objections, the Public Guardian’s decision being appealable to the 

court. 

Schedule 3 – There requires to be clarification as to the extent of the Public Guardian’s 

responsibilities where a guardian appointed in Scotland acts in another country; there should 
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be provision for transfer of supervisory responsibilities to the other state where supervision 

by the Public Guardian is impractical.   

Schedule 3: 1(1)(b) and (c) – Paragraph (c) suggests that if an adult is not habitually 

resident in Scotland the Scottish courts have jurisdiction in relation to property belonging to 

the adult situated in Scotland only as a matter of urgency, whereas paragraph (b) renders 

situation of property in Scotland a separate ground of jurisdiction without the need for 

urgency.  This inconsistency requires to be resolved, though it is acknowledged that it is an 

inconsistency deriving from Hague Convention 35. 

Schedule 3: 7(2) – This does not properly address the situation in which the United 

Kingdom has ratified in respect of Scotland but not in respect of England & Wales. 

4.5 Matters omitted from the 2000 Act 

4.5.1 In addition to dropping the proposal for specialist designated sheriffs, the 2000 Act as 

enacted omitted two topics covered by the SLC 1995 Report and provided for in the draft Bill 

annexed to that Report.  The SLC 1995 Report recommended legislation on the withholding 

and withdrawal of life-preserving treatment, and on advance directives.  Both topics were 

dropped from the 2000 Act as enacted. 

Withholding and withdrawal of life-preserving treatment 

4.5.2 The SLC 1995 Report was published prior to the decision in Law Hospital NHS Trust v Lord 

Advocate, 1996 SLT 848.  The Scottish Executive decided to exclude that topic from the 

2000 Act, on the basis that it was preferable that the courts should continue to develop the 

law, rather than it should then be fixed in statute.  That did not prevent considerable debate 

on this topic during the parliamentary proceedings.  Accordingly, the current law on 

withholding and withdrawal of treatment may be found in the Law Hospital case.  However, 

in recent years there have not been significant case law developments in relation to that 

topic.  The view of the then Scottish Executive that it would be premature to enshrine the law 

in statute no longer applies.  There would be the benefit of clarity in now reviewing and 

implementing that part of the proposals in the SLC 1995 Report and the draft Bill annexed to 

that Report.  To have the position clearly defined in statute, rather than letting it rest upon 

case law, would achieve better compliance with ECHR and CRPD, and would provide 

greater clarity and reassurance for citizens and professionals who unfortunately find it 

necessary to confront situations to which such provisions might be applicable.   
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Advance directives 

4.5.3 The position of the Scottish Executive on advance directives was similar to that in relation to 

withholding and withdrawal of life-preserving treatment.  There is however a difference in 

that this topic benefits from no equivalent clear and authoritative statement of the current law 

such as is to be found in the Law Hospital case.  It is moreover a subject of increasing 

relevance.  Council of Europe Recommendation CM/Rec (2009)11 of the Committee of 

Ministers to Member States on principles concerning continuing powers of attorney and 

advance directives for incapacity recommends that: “States should promote self-

determination for capable adults in the event of their future incapacity, by means of 

continuing powers of attorney and advance directives” (Principle 1.1) and that: “In 

accordance with the principles of self-determination and subsidiarity, states should consider 

giving those methods priority over other methods of protection” (Principle 1.2).  Compliance 

with the Recommendation, and with the human rights principles underpinning it, requires 

that Scotland should now have clear legislative provision for advance directives generally, 

beyond the limited scope of provision for them in the 2003 Act. 

4.6 Areas for review of the 2003 Act 

4.6.1 As a starting point, it is desirable to revisit matters previously raised in response to the 

Government’s Consultation on the 2015 Act which were ultimately not included in the 

Act.   These include (a) giving Curators ad Litem rights of appeal against decisions of the 

Mental Health Tribunal, (b) allowing recorded matters to be made for patients on 

Compulsion Orders, and (c) extending the right to challenge detention in conditions of 

excessive security for patients in low secure settings. 

4.6.2 The inclusion of both low secure settings and IPCUs into “qualifying hospitals” as the current 

provision of low security within Scotland is extremely variable across different Health Board 

areas. In a number of HBs IPCU is the only low secure provision. For example- NHS Lothian 

has a medium secure provision and two IPCUs but no low secure facilities. Almost all Health 

Boards (with an exception of NHS Lothian where all remand prisoners get admitted to 

medium security) use IPCUs as a ‘low secure’ provision for remand prisoners and more 

frequently for transferred prisoners. There are no low secure NHS facilities for female 

patients in Scotland and the only dedicated services (female low secure) are being provided 

by independent sector. IPCUs are primarily being used as a ‘low secure’ service for female 

patients. 
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4.6.3 Some patients living in the community on community based Orders under the 2003 Act live 

in circumstances which are likely to constitute a deprivation of liberty.   Some of these 

patients live in care homes or other types of supported accommodation.   The measures 

attach to community based Orders do not specifically authorise deprivation of liberty.   The 

Mental Health Tribunal could be given powers to authorise a deprivation of liberty where this 

was necessary and appropriate in community based cases.  The CTO application and the 

MHO’s proposed care plan could be used to identify when a deprivation of liberty is likely to 

occur and where authority is required.   The Tribunal could then authorise the deprivation of 

liberty either separately or as an additional measure attached to the community based 

Order.   At 2 yearly reviews the necessity for deprivation of liberty authorisation could be 

considered.   As part of the RMO’s duty to review the Order, the RMO could be required to 

bring the matter to the Tribunal in the event of deprivation of liberty authorisation being 

required.   Deprivation of liberty authorisation could also be considered by the Tribunal when 

the Tribunal is being asked to extend and/or vary an Order.    

4.6.4 Some patients in the community on suspension of detention may live in circumstances which 

are likely to constitute a deprivation of liberty.   A process for deprivation of liberty 

authorisation could be developed for these patients as part of the suspension authorisation 

process.   

4.6.5 Patients on community based Orders who become subject to Cross Border Transfer may be 

transferred to living/care arrangements which are likely to constitute a deprivation of 

liberty.   A process for identifying this and obtaining authorisation for deprivation of liberty 

could be developed and incorporated into the transfer process.  

4.6.6 Section 291 of the 2003 Act allows informal hospital patients to apply for a declaration of 

unlawful detention.  Such a right should also be extended to informal patients, and those on 

community based Orders, living in the community. 

4.6.7 Recorded matters are not particularly well understood and the 2003 Act contains limited 

information about them.   Additional information or explanation is likely to be beneficial and 

lead to a better understanding, and possibly increased use, of recorded matters.   Where a 

recorded matter is not being provided the matter requires to be remitted back to the 

Tribunal.   There is however, no specific mechanism to enforce the provision of a recorded 

matter.    
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4.7 Areas for review of the 2007 Act 

4.7.1 The Adult Support and Protection (Scotland) Act 2007 is often considered alongside the 

2000 Act in cases involving adults who are considered vulnerable and who are at risk of, or 

experiencing, harm and abuse.  This has been an important piece of legislation in terms of 

the duties placed on local authorities and the power available to them.  The review of the 

AWI represents an excellent opportunity to review the 2007 Act and make sure the Act 

operates to protect those experiencing harm.  Some proposed changes and areas for review 

are set out in this section.  

Definition of ‘adult at risk’ 

4.7.2  The definition of an ‘adult at risk’ in section 3(1) is wide.  In particular there is no definition of 

‘disability, mental disorder etc’.  This differs from the 2000 Act and the 2003 Act where the 

terms 'mental disorder' specifically excludes dependence on drugs or alcohol.   It is not clear 

why this exclusion was not repeated in the 2007 Act.   

4.7.3 We know that many local authorities receive a large number of adult protection referrals in 

relation to people who are at risk only due, or primarily due, to drug and alcohol 

dependence. This means significant resources are used to inquire into such cases.  When 

the legislation was passed this was not anticipated and there was little or no discussion 

about how suitable it was to deal with this particular group.  The experience of many mental 

health officers is that without this legislation there would be no authority or duty to 

investigate a large number of cases involving vulnerable adults.  However, there are 

different practices about how these cases are dealt with in different authorities.  Of course, in 

some cases drug or alcohol misuse will be seen as a lifestyle choice.  However, we would 

not like to see local authorities in a situation where they are unable to inquire formally into 

individual cases.  Overall it would be helpful if the definition was reviewed to make it clear 

whether or not drug and alcohol abuse in itself will make an individual an 'adult at risk'. 

Consent to Orders 

4.7.4 A protection order (removal, banning or assessment) can only be granted or implemented 

where the adult at risk has not refused to consent.  This condition has led to some difficulties 

and it would be helpful if the legislation was clear as to what should happen in the following 

circumstances:- 

 

Where an adult is clearly refusing to consent to an order but is believed not to have the 
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capacity to make that decision.  The code of practice appears to suggest the adult’s refusal 

can be ignored it is not clear from the Act that this can happen.  Or that in applying the law 

generally we can simply disregard an adult’s views because they lack capacity without the 

appointment of a substitute decision maker. 

How do we interpret a situation where an adult is unable to express an opinion or physically 

resist?  Can it be assumed that the adult has not refused to consent? 

What happens where a guardian or attorney has been appointed with relevant powers?  Can 

a sheriff or person acting under an order proceed provided the guardian or attorney does not 

refuse to consent?  Does such a power need to be specifically contained in a power of 

attorney or guardianship order? 

 What is the positon where the guardian or attorney actively refuses consent?  Where a 

guardian or attorney has powers to convey the adult to medical appointments, decide who 

they consort and decide where they reside may allow the guardian or attorney to refuse 

consent to a protection order.  As the legislation stands it appears that this refusal of consent 

would need to be respected (and other legislation used) even if the guardian or attorney is 

the suspected abuser.  Such a refusal is unlikely to amount to undue pressure as there is no 

pressure on the adult but instead a formally granted power is being exercised.  We believe 

the legislation should be amended so that the consent requirement can be dispensed with 

where a guardian or attorney is the alleged abuser. 

Criteria for an Assessment Order 

4.7.5 The criteria for granting an assessment order under Section 12 require to be reviewed.   At 

the moment these are that: 

 There are reasonable grounds to suspect that the person is an adult at risk who is 

being, or is likely to be, seriously harmed 

 The order is necessary to establish this 

 The place to which the adult will be moved is suitable and available 

4.7.6 The phrase 'necessary to establish' is problematic as it limits the use of the order.  It implies 

there must remain some doubt that the adult has suffered or is likely to suffer harm before 

an order can be granted.  Where there are already reasonable grounds to believe there is 

harm (so point one is met) it is not clear why you would need an order to establish 

this.  Surely in such circumstances the legislation should allow the local authority to take 

action.  It would be useful if this was amended so that an assessment order could be 
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granted in circumstances where it is established or reasonably believed that the adult is 

suffering harm but an order is needed to assess whether or not the local authority can and 

should take any action. 

Enforcement of Assessment and Removal Orders 

4.7.7 Both Orders can only be used to move the adult to another place where the adult is not 

refusing to go with the Council Officer.  However, under Section 13 a refusal can be ignored 

if the adult is under undue pressure from a third party.  It is not clear what this actually 

means for Council Officers.  Where they believe an adult is under undue pressure and is 

refusing to go with them then what can they actually do.  What if, if any, amount of force can 

be used?  Given the provision of Article 5 of the ECHR it seems unlikely that the order could 

be enforced against the individuals will.  It would benefit local authorities if the limit of the 

power to enforce and remove a person was explicit in the legislation.  Most Council Officers 

will be extremely reluctant to use force but this could lead to adults being left in harmful 

situations. 

Enforcement of Banning Orders 

4.7.8 Banning Orders are often seen as having very limited effectiveness due to the apparent lack 

of enforcement powers.  If these are to be used with any level of success then there need to 

be clearer powers of enforcement and appropriate penalties for breaches.  For example, 

consideration should be given to whether or not breach of a Banning Order amounts to 

contempt of court and powers of detention being available. 

Duty to safeguard adult’s property 

4.7.9 There is an anomaly in the legislation in terms of a duty to protect the adult’s 

property.  When an adult is removed under a Removal Order the local authority is under an 

obligation to protect his property.  However, where an adult is removed under and 

assessment order there is no such obligation.  It is suggested this be amended so the local 

authority must take steps to protect the adult’s property when they are removed under either 

Order. 
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4.8 Matters requiring action by both the United Kingdom and Scottish Parliaments 

Powers of attorney – the cross-border problems 

4.8.1 Serious difficulties, on a substantial scale, are experienced by people trying to operate in 

one part of the United Kingdom a power of attorney properly granted and registered in 

another.  Many legal firms now, as a matter of routine, advise their clients to grant both a 

Scottish continuing and/or welfare power of attorney and an English & Welsh lasting power 

of attorney for adults with assets or interests both sides of the border.  This is unduly 

burdensome, and does not cover the situation of many more people who have powers of 

attorney granted and registered only in one jurisdiction, but who then encounter major 

difficulties in the other, including in dealings with banks and other financial institutions, social 

work and health authorities, and others. 

4.8.2 As regards the status of English & Welsh powers of attorney in Scotland, it was held in 

Application by C re R, Airdrie Sh. Ct., April 02, 2013 (unreported) that an English enduring 

power of attorney “has like effect to a continuing power of attorney granted under section 

15(1)” of the 2000 Act.  As regards all non-Scottish powers of attorney, the Public Guardian 

offers a non-statutory certificate on her website setting out one possible interpretation of 

Schedule 3 of the 2000 Act. Whilst helpful, is not sufficient certainty or protection for many 

financial institutions. In practice, however, significant problems persist, including in relation 

to operation of English powers of attorney in Scotland. 

4.8.3 If anything, greater problems are experienced when Scottish powers of attorney are 

presented in England.  The House of Lords Select Committee which conducted a 

post-legislative scrutiny of MCA recommended that the current arrangements 

regarding powers of attorney in England & Wales be reviewed and that, as part of this 

review, consideration be given to the apparent anomalies regarding the status of 

Scottish powers in England.  The UK Government response to the House of Lords 

Select Committee Report included the following:   

 “The status of foreign Powers of Attorney 

 8.19 

Government accepts that the Mental Capacity Act appears to offer two routes 

to provide recognition of foreign powers. Firstly if the power is classified as a 

‘protective measure’ in line with paragraph 5 of Schedule 3 of the Act this 
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would have the result of triggering mandatory recognition under paragraph 

19(1) of Schedule 3 if the relevant conditions are satisfied. The second route 

is by operation of paragraph 13 of Schedule 3 of the Act regarding residency.  

 8.20 

Our initial view is that ‘foreign powers’ can be recognised under that Act but 

that this is not mandatory and that financial institutions and other bodies in 

England & Wales may insist on sight of an Order made by the court in the UK 

confirming that Attorneys are authorised to act under the foreign power. There 

is the potential for Scottish powers of attorney not to be recognised in 

England. 

 8.21 

We accept that clarity should be provided on both the route to be taken for the 

recognition of a foreign power and the formal requirements to be complied 

with for the power to be accepted. The Government recognises the 

importance of ratifying Hague 35 2000 as this will bring about international co‐

operation to deal with the affairs of individuals across member states and 

intends to take steps to commence this work with a view to achieving 

ratification.” 

4.8.4 The “initial view” at the beginning of paragraph 8.20 above is open to debate, and certainly 

does not reflect what occurs in practice. 

4.8.5 Section 4 of the Evidence and Powers of Attorney Act 1940 is still in force.  It provides that 

an extract from the Books of Council and Session of a Scottish power of attorney “shall, in 

any part of the United Kingdom, without further proof be sufficient evidence of the contents 

of the instrument and of the fact that it has been so deposited or registered.”  This however 

is rarely used, also not well recognised, and in any event involves a cumbersome dual 

process of registration, whereas the legislative intent of the 2000 Act was clearly to replace 

the former practice of registration of powers of attorney in the Books of Council and Session 

with registration in the registers established by the 2000 Act, to be maintained by the Public 

Guardian.  It would appear that the need to update the 1940 Act (only section 4 of which 

remains in force) was overlooked when the 2000 Act was passed.  Co-ordinated action is 

urgently required by the UK and Scottish Parliaments, and the Northern Ireland Assembly, to 

provide that a power of attorney registered under current provisions in any part of the United 
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Kingdom (meaning, in the case of Scotland, a continuing and/or welfare power of attorney 

registered with the Public Guardian in accordance with Part 2 of the 2000 Act) should be 

automatically recognised and enforceable in any part of the United Kingdom. 

4.8.6 The Legal Affairs Committee of the European Parliament is considering the possibility of a 

European regulation to address these same difficulties across the European Union.  The 

issues within the United Kingdom nevertheless require urgently to be addressed, regardless 

of whether the United Kingdom remains with the European Union, and within a faster 

timescale than is likely to be possible within the European Union. 

4.8.7 Cross-border issues within the UK would be helped if the United Kingdom Government were 

to ratify the Hague Convention on the International Protection of Adults (The Hague, 13 

January 2000, 2600 UNTS 3) in respect of England & Wales.  So far, it has ratified only in 

respect of Scotland.  However, this would not greatly improve matters as regards powers of 

attorney because the current view is that powers of attorney are not “measures of protection” 

in terms of that Hague Convention, and accordingly are not automatically recognised and 

enforceable as between states which have ratified.  It is understood that the Permanent 

Bureau of the Hague Conference is reviewing that position, but it is anticipated that such 

review will not necessarily improve the immediate issues substantially.  In that respect also, 

the only truly effective solution will be prompt co-ordinated legislation in each of the UK 

jurisdictions, as recommended above. 

The Legal Entity Identifier  

4.8.8 A matter which is also of significant concern to the Society, as well as other professionals 

and professional bodies, is the serious impact of the Legal Entity Identifier (LEI) system 

upon legal entities created for the protection of vulnerable adults.  

4.8.9 The system was created to support authorities and market participants to identify and 

manage financial risks, In addition to the use of the LEI for derivatives reporting, which is 

now in force in major markets, authorities are extending reporting requirements for the LEI, 

where appropriate, to the banking sector, securities issuance, investment holdings for 

insurance and funds, and other uses such as identification of firms in credit registers. The 

wider context is that regulators and tax authorities across the world are seeking additional 

information about a range of financial institutions and this is drawing in “smaller” entities 

such as family trusts and charities.  Rather than each entity being a stand-alone, there is a 
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wider direction of travel towards increasing reporting and transparency for all entities that 

invest. 

4.8.10 The new regulations will come into effect in January 2017, and after that date an LEI will be 

required by all those investing in financial markets. The Global Legal Entity Identifier 

Foundation (GLEIF) website provides a centralised database of LEIs and corresponding 

reference data. A search function allows users to check if an entity has an LEI, or access the 

reference data associated with an LEI, including verifying whether the LEI is current and can 

be used in regulatory reporting. 

4.8.11 The system developed by the GLEIF is one which requires every legal entity to register and 

acquire an LEI before it can trade on financial markets. The MHDC accepts that this will 

generally work for corporate entities, however, in the main, private trusts will not have 

publicly available information with which their application can be validated against.  

4.8.12 This is particularly troublesome as many family trusts hold quoted investments and trade on 

capital markets and are therefore considered to be legal entities. If the Local Operating Units 

cannot validate the details of the trust, then it will not issue an LEI, and the entity cannot 

trade in financial markets. This applies even when acting through a third party, for example, 

a fund manager or broker.  

4.8.13 Research carried out by HMRC suggests that around 25 percent of beneficiaries of trusts 

are considered to be vulnerable in some way.33 The current requirements would make their 

personal details public. This is a point which appears to have been given significant 

consideration during the various stages prior to finalisation of Foreign Account Tax 

Compliance Act (FACTA) and the 4th Anti-Money Laundering Directive.  

For the estimated 25% of beneficiaries of private trusts who are "vulnerable", there are 

significant human rights issues here.  For them, such trusts are often a form of "reasonable 

accommodation", denial of which is explicitly within the definition of "discrimination on the 

basis of disability" in UN CRPD.   As well as the general prohibition of such discrimination, 

several specific articles of CRPD are relevant, such as the requirement for safeguards (art 

12.4), freedom from exploitation (art 16.1) and respect for privacy (art 22). 

                                                 
33 HM Revenue & Customs, Research Report 25 Research on Trusts: Experience of Setting up and 
Running Trusts (2006)  

https://www.gleif.org/en/services/gleif-services/access-lei-data
https://www.gleif.org/lei/search
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Within Europe, we also have relevant well-known ECHR obligations – starting with respect 

for private and family life, which is what such trusts are usually all about (art 8), and the art 

14 prohibition of discrimination in relation to any Convention rights. 

4.8.14 Perhaps by error, private family trusts, one of the most common ways of holding family 

wealth and/or protecting vulnerable adults in the common-law world, will be prevented from 

participating in financial markets and therefore we respectfully suggest urgent, co-ordinated 

action by the UK and Scottish Parliaments prior to the regulations becoming mandatory in 

January 2017. 
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