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Introduction 

 

The Law Society of Scotland aims to lead and support a successful and respected Scottish 

legal profession.  Not only do we act in the interests of our solicitor members but we also 

have a clear responsibility to work in the public interest. That is why we actively engage and 

seek to assist in the legislative and public policy decision making processes. 

 

This response has been prepared on behalf of the Society by members of the Mental 

Health and Disability sub-committee (‘MHDC’).  Comment provided by the Society’s 

Equalities Law sub-committee is referred to in our answer to question 10. 

 

General Comments 

 

The Society notes the wide-ranging and informative scope of the consultation document 

and welcomes the opportunity to comment, particularly as the document does not clearly 

address the principal matters upon which practising lawyers can provide comment and 

expertise, and which particularly engage the responsibility of the Society to serve the public 

interest.  The comments in this response should accordingly be read as being offered to 

supplement the considerable amount of work evidently already devoted to the preparation 

of the consultation document. 

 

Insofar as Scotland’s adults with incapacity law is engaged by UN CRPD, the questions of 

compliance of existing law, amendments to legislation, and alterations to practice to 

achieve compliance are being addressed primarily by the Essex Autonomy Three 

Jurisdictions Project.  One half of the core research group for the Project comprise 

members of the Mental Health and Disability sub-committee (two practising Scottish 

solicitors, one academic who is a dual-qualified solicitor, and one English barrister who is a 

member of the Mental Health and Disability committees of both the Law Society of Scotland 

and the Law Society (England & Wales)).  The work of the Essex Autonomy Three 

Jurisdictions Project will continue into 2016.  It would be appropriate for the Scottish 

Government’s Final Delivery Plan to take account of the concluded work of the project.  The 
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comments in this paper draw from the ongoing work of the project, but should not be taken 

as representing the concluded views of the project.   

 

In this response, “MHDC” refers to the Mental Health and Disability Sub-Committee of the 

Law Society of Scotland”; “2000 Act” means the Adults with Incapacity (Scotland) Act 2000; 

“AWI jurisdiction” means the jurisdiction under the 2000 Act; “2003 Act” means the Mental 

Health (Care and Treatment) (Scotland) Act 2003;“UN CRPD” means the United Nations 

Convention on the Rights of Persons with Disabilities; references to “Articles” mean Articles 

of CRPD except where otherwise indicated; “UN Committee” means the United Nations 

Committee on the Rights of Persons with Disabilities; and “General Comment” means 

General Comment No 1 (2014) entitled “Article 12: Equal Recognition before the Law” 

issued by the UN Committee. 

 

Specific Questions 

 

Q1:  Do you agree or disagree that together these four outcomes cover the key areas 

of life the Scottish Government and its partners must focus on to achieve the rights 

of disabled people? 

 

Disagree. 

 

Q2:  Do you have any comments on the outcomes? 

 

The disconformity between the definition of disability in section 1.3 of the consultation 

document and the definition of “persons with disabilities” in UN CRPD Article 1 risks 

causing inadvertent discrimination.  Section 1.3 of the consultation document asserts that 

“disability is the relationship between the individual and society, because it sees the barriers 

created by society as the cause of disadvantage and exclusion”.  It is an exclusive 

definition.  The definition of “persons with disabilities” in UN CRPD Article 1 is, more 

cautiously, an inclusive definition.  It reads: “Persons with disabilities include those who 

have long-term physical, mental, intellectual or sensory impairments which in interaction 

with various barriers may hinder their full and effective participation in society on an equal 

basis with others”.  Accordingly, the first definition excludes, whereas the second definition 



 

© The Law Society of Scotland 2016  Page | 3 

does not exclude, people whose intellectual disabilities prevent them from being able, with 

any amount of support and whatever “external barriers” are removed, to act, make 

decisions and effectively exercise and safeguard their own rights, in the legal sphere.  

Obvious examples are people in a coma, in persistent vegetative state, with profound 

learning disabilities, or with advanced dementia.  People with such incapabilities which are 

irremediable, or at least which cannot be overcome when a legally effective act or decision 

is required, are within the definition of “incapable” in the 2000 Act section 1(6) and are 

particularly in need of full respect for their human rights and the full protections of the law 

and of UN CRPD to ensure that they are not disadvantaged by their disabilities.  

 

Such people, and their needs in law, appear to be disregarded not only in the definition 

referred to, but in the structure and content of the consultation document.  One would 

reasonably expect them and their needs to be addressed in outcome 4, relating to the 

justice system, but the key objectives in section 2.4 of the consultation document refer only 

to crime,  and it would appear that this section is focused upon the criminal justice system.  

There is however a section headed “Civil Law and Legal System” but the only commitment 

under that heading, commitment 49, refers solely to Legal Aid matters. 

 

The commitments fail to address the major implications of the UN CRPD for both the 2000 

Act and the 2003 Act. 

 

In terms of section 2.2, there is a section “Adults with Incapacity Act” with limited references 

to relevant aspects of civil law and human rights, but these are most limited and are 

inappropriately placed under outcome 2, headed “Health, Support and Disabled Children” 

and the context of the other matters addressed therein.  See further our answers to Q8. 

 

The fact that interventions under the 2003 Act depend on a diagnosis of mental disorder 

has been said to be inherently discriminatory in the context of Articles 12, 14, 15 and 17. 

The UN Committee has argued that any forced treatment breaches the Convention which, if 

correct, would require the 2003 Act to be abolished.  

 

Even if that interpretation is not accepted by the Scottish and UK Governments, there are 

significant questions about CRPD compliance, for example in the extent to which forcible 
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treatment is subject to judicial scrutiny, and the criteria for compulsory intervention. There 

are also questions about the extent to which provisions of the 2003 Act (sections 25-27), 

which relate to positive rights such as living independently (Article 19), rehabilitation (Article 

26) and work and employment (Article 27), are in fact being delivered. 

 

Some of these issues may be touched on in the planned review of the application of the 

2003 Act to people with autism and learning disabilities, but they also apply to the much 

larger number of people with mental health problems who are affected by the 2003 Act. 

 

The issues affecting the 2000 and 2003 Act require careful and detailed analysis, and a 

coherent programme of law reform covering the whole framework of law for non-consensual 

decision making. Developing this coherent programme should be a clear priority for the 

2016-2020 period. 

 

A further and more specific omission is the failure in the four outcomes to address existing 

serious discrimination against people with intellectual disabilities in relation to access to 

financial and related services.  It is routine for people appointed as attorneys, guardians or 

appointees under intervention orders and Access to Funds arrangements to encounter 

serious obstacles and delays when dealing with financial and similar institutions.  Every 

instance where such unnecessary difficulties and delays are caused represents disability 

discrimination.  Firm action by government is required to put an end to such discrimination.  

That should include the exacerbated discrimination when such mechanisms are operated 

cross-border, within or beyond the United Kingdom.  All such mechanisms are designed to 

overcome intellectual disabilities in relation to the legal and financial services spheres, in 

the same way that mobility aids are designed to overcome physical disabilities and hearing 

and other sensory aids are designed to overcome sensory disabilities.  Such discrimination 

against people with intellectual disabilities is as unacceptable as equivalent discriminations 

on grounds of physical or sensory disabilities.   

 

Q3:  Do you agree or disagree that the commitments (1-16) described above will help 

the Scottish Government make progress towards outcome 1? 

 

Agree. 
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Q4:  Would you like to comment on these commitments? 

 

See response to Q5. 

 

Q5:  Is there anything else that could be added to the commitments?  If yes, what do 

you suggest? 

 

People with intellectual disabilities require mechanisms which are fully effective, and which 

are UN CRPD-compliant, to enforce their rights in all of the areas addressed, in cases 

where they encounter discrimination and enforcement is necessary. 

 

Q6:  Do you agree or disagree that the commitments (17-35) described above will 

help the Scottish Government make progress towards outcome 2? 

 

Agree. 

 

Q7:  Would you like to comment on these commitments? 

 

See response to Q8. 

 

Q8:  Is there anything else that could be added to the commitments?  If yes, what do 

you suggest? 

 

Regarding commitment 32 (deprivation of liberty), the apparent incompatibility between 

Article 5 of the European Convention on Human Rights (which in Article 5.1(e) permits 

“lawful detention” inter alia of “persons of unsound mind”) and UN CRPD Article 14 which 

provides inter alia that “the existence of a disability [which would appear to include being of 

“unsound mind”] shall in no case justify a deprivation of liberty” requires to be addressed 

and resolved in any amending legislation.  In any event, amendment to the 2000 Act must 

include all amendments to ensure compliance with UN CRPD. 

 

Commitment 33 (regarding Article 12 of UN CRPD) is inadequate and misdirected.  The UK 

Government ratified UN CRPD without any of the reservations introduced by some states 
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with a view to permitting continuation of substitute decision-making procedures.  An 

undertaking to “consider where supported decision-making can be promoted” fails to 

comply with UN CRPD as interpreted by the UN Committee.  The General Comment is 

clear that all substitute decision-making must be replaced with supported decision-making.  

It is however important to recognise what those terms mean.  Substitute decision-making is 

defined in paragraph 27 of the General Comment, but that definition is in some respects 

circular.  Supported decision-making requires no definition where applied to people able to 

act and decide competently if given adequate support.  To that extent, a commitment is 

required from the Scottish Government to develop and fund, and to ensure the availability 

to all people with intellectual disabilities of, methods and projects to provide supported 

decision-making, and related mechanisms such as co-decision-making. 

 

The meaning of “supported decision-making” in relation to people whose intellectual 

disabilities render them incapable of validly acting and deciding, with any amount of 

support, has to be derived from a wider reading of the General Comment, and in particular 

to the reference to “best interpretation of will and preferences” in paragraph 21 of the 

General Comment.  It may reasonably be drawn from a reading of UN CRPD, taking 

account of the views of the UN Committee including those expressed in the General 

Comment, that the issue is not whether the involvement of someone else is required to 

facilitate legally valid acts and decisions for persons with some degree of such incapability, 

but the method employed.  The choice of method is thus between “substitute decision-

making on the basis of best interests” (which according to paragraph 7 of the General 

Comment must be abolished) or supported decision-making based upon a best 

interpretation of the will and preferences of the individual.  A “best interests” approach was 

rejected for the purpose of the 2000 Act (see paragraph 2.50 of the Scottish Law 

Commission Report No 151 on Incapable Adults, September 1995), and the principles and 

provisions of the 2000 Act were designed to lead to what in Ward “Adult Incapacity”, 

Greens, 2003, was described as a “constructing decisions” methodology.  At time of writing 

we are aware of no disagreement with the view that “constructing decisions” best describes 

the more developed approach now advocated by the UN Committee as being the only 

approach compliant with UN CRPD.  It is unfortunate that Scotland has fallen away from the 

potential role of world leaders in this regard because of a trend in practice and in judicial 

decisions away from a “constructing decisions” methodology towards, either expressly or in 
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practice, a paternalistic “best interests” approach.  On this, see Ward “Abolition of 

Guardianship? ‘Best interests’ versus ‘best interpretation’”, 2015 SLT (News) 150.  A 

commitment is required from the Scottish Government to ensure amendment of the 2000 

Act to comply fully with UN CRPD as soon as all necessary amendments have been 

ascertained.  That is one of the objectives of the Essex Autonomy Project.  Without 

prejudice to the ultimate conclusions of that project and any further submissions in that 

regard by the Law Society of Scotland, it would appear at this point in time that 

amendments to the 2000 Act to comply with UN CRPD (and in many cases promotion of 

best practice to achieve, with or without statutory amendment) include: 

  

a) The requirements to give all reasonable assistance in communicating (in s1(4)(a) and 

s1(6)) should become a robust obligation upon specified persons, and should be 

extended to an obligation upon specified persons to provide all support necessary to 

enable an adult to exercise such capacity as may – with such support – be within the 

adult’s capabilities. 

 

b) There should be an explicit rebuttable presumption in favour of capacity in relation to 

any adult for the purposes of any particular act or decision. 

 

c) In statute, it should be declared that the starting-point for decision-making should be a 

requirement to ascertain the adult’s past and present “wishes and feelings”, as the 

primary element in achieving respect for the adult’s “rights, will and preferences”. 

 

d) In statute, there should be a rebuttable presumption in favour of implementing 

consistent (and not mutually conflicting) will and preferences. 

 

e) In practice, items c) and d) should be implemented from now on by adopting the 

“constructing decisions” approach. 

 

f) A range of techniques (DWP appointeeships, management of damages payments, and 

so forth) are not CRPD-compliant.  Part 1 of the 2000 Act should apply to all situations 

where someone acts, manages or decides on behalf of an adult. 
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g) Under private “third party measures”, where trustees are in effect exercising 

management functions in respect of funds allocated to, or which they have discretion to 

allocate to, a person with some degree of relevant disability (or under arrangements 

predicated upon such relevant disability) the s1 principles of the 2000 Act, and perhaps 

some other provisions, should apply.   

 

h) Under s67(5) of the 2000 Act, deemed validity is conferred upon transactions authorised 

by a guardian.  This could be extended to transactions authorised by an attorney. 

 

i) Either in the 2000 Act or in relevant rules of court, there should be a clear requirement 

to facilitate the personal participation of the adult, to supplement this where necessary, 

to record how this has been done, and in the absence of participation to record the 

reasons and to record the steps nevertheless taken to ascertain the “will and 

preferences” of the adult.  (Recently introduced rules of court in England & Wales are 

designed to ensure that this is done and recorded). 

 

j) A specialist AWI judiciary is necessary. 

 

k) Consideration should be given to introducing concepts of “assisting” and “acting with” 

the granter in Powers of Attorney; and the introduction of the role of supervising 

attorney.  As Scotland does not have prescribed forms of Powers of Attorney, these 

features could initially be introduced as a matter of good practice where desired by 

granters. 

 

l) For full compliance, the principle of reversed jurisprudence will probably be required. 

 

A further practical matter which should be implemented immediately by the Scottish 

Government and which does not require statutory amendment is to remedy the serious 

shortage of mental health officers.  Every application under Part 6 of the 2000 Act in which 

welfare powers are sought (whether or not in combination with property and financial 

powers) requires that a mental health officer’s report in prescribed form be submitted before 

it can proceed.  In passing the 2000 Act, the Scottish Parliament recognised that any undue 

delays in that regard would be liable to result in significant detriment and injustice, or 
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prolongation of detriment and injustice, to people with intellectual disabilities.  The 

Parliament accordingly stipulated in section 57(4) of the 2000 Act that such mental health 

officer reports must be prepared within 21 days of intimation of intention to make such an 

application.  However, while (according to figures published by the Mental Welfare 

Commission for Scotland) the number of such applications has increased by 105% over the 

last five years for which figures are available, the number of mental health officers has 

declined over that period.  Moreover, other demands upon mental health officers, including 

in particular their duties under the Mental Health (Care and Treatment) (Scotland) Act 2003, 

have also substantially increased.  Compliance with UN CRPD, and avoidance of clearly 

discriminatory injustice and detriment afflicting people with intellectual disabilities, requires 

an immediate commitment from the Scottish Government to fund and deliver a programme 

of adequate recruitment, training and retention of mental health officers. 

 

Q9:  Do you agree or disagree that the commitments (36-48) described above will 

help the Scottish Government make progress towards outcome 3? 

 

Agree. 

 

Q10:  Would you like to comment on these commitments? 

 

Regarding education aspects, see response to Q11. 

 

Regarding commitment 45, the Equalities Law sub-committee of the Law Society of 

Scotland recommends a modern re-imagining of access for all people to employment 

justice via a specialist Employment and Equality Court, to ensure access to justice in 

particular for people with disabilities in relation to aspects of employment, and in relation to 

disability discrimination in other related areas.  Consultation should extend to such an 

overall review, and should not be limited to identification of particular barriers within the 

existing system.  The Equalities Law sub-committee should be included in such 

consultation and will elaborate in that context. 

 

Q11:  Is there anything else that could be added to the commitments?  If yes, what do 

you suggest? 
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MHDC made representations regarding aspects of the current Education Bill which were 

inconsistent with UN CRPD.  We are pleased to note that in response the Scottish 

Government promoted amendments designed to meet those concerns.  The Bill should be 

enacted with those amendments incorporated. 

 

Q12:  Do you agree or disagree that the commitments (49-54) described above will 

help the Scottish Government make progress towards outcome 4? 

 

Agree. 

 

Q13:  If you would like to comment on these commitments please do so.  If not skip 

to the next question? 

 

See response to Q14. 

 

Q14:  Is there anything else that could be added to the commitments?  If yes, what do 

you suggest? 

 

See all preceding answers.  This section should fully address all justice issues, not merely 

criminal justice issues.  Although commitment 49 is headed “Civil Law and Legal System”, it 

is the only commitment under that heading, but is limited to a review of Legal Aid 

contributions for disabled persons.  It is essential that the reforms outlined in our response 

to Q8 be addressed.  To the extent that commitment 49 does refer to Legal Aid 

contributions, in order to achieve UN CRPD compliance the Scottish Government should 

immediately commit to removing all requirements for Legal Aid contributions, including any 

contributions by third parties such as parents, from proceedings under the 2000 Act, 

because these are all proceedings rendered necessary by reason of disabilities, and serve 

the sole purpose of putting in place mechanisms to overcome detriment and disadvantage 

resulting from intellectual disabilities, therefore for the state to impose any levies, charges 

or contributions upon anyone in order to put such mechanisms in place is fundamentally 

discriminatory and clearly in breach of UK obligations under UN CRPD. 
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Q15:  Do you agree or disagree that these are the most important themes that the 

Scottish Government needs to build in to the way it works across all activity to 

achieve the rights of disabled people? 

 

Disagree. 

 

Q16:  Please comment on your response or if you have any further comment on the 

themes 

 

The focus upon British Sign Language and formats such as Braille is designed to meet the 

needs of people with sensory disabilities, but the failure to give equal importance to the 

development and provision of communication aids for people with other forms of disability, 

including various intellectual disabilities, is discriminatory and in breach of UN CRPD.  The 

second paragraph under “Communication is accessible and inclusive to all” appears to be 

muddled and potentially discriminatory.  It also appears to differentiate inadequately 

between (a) a disease, injury or disorder, (b) the resulting impairment, and (c) the disability 

caused by the impairment.  The last paragraph under that heading, referring to the need to 

hear, understand and make use of the views of people with communication support is 

commendable as far as it goes, but the paragraph is discriminatory to the extent that it does 

not provide for similar input on behalf of those who cannot communicate their views and 

whose views can only be discerned by a “best interpretation” methodology. 

 

Q17:  Do you have any comments on this section, or anything additional you would 

like to see added here? 

 

Yes. 

 

Q18:  Are there any other comments you would like to make on the overall delivery 

plan to help its development and implementation? 

 

In relation to the principal matters addressed in this response, the full recommendations 

(once formulated) of the Essex Autonomy Three Jurisdictions Project should be taken fully 
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into account, leading to further consultation, The Scottish Government commitment, and 

amending legislation. 
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