
 

© The Law Society of Scotland 2016 

 

 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 
Scottish Law Commission 
Third party rights draft Bill consultation 
 
 
 
 
 
 
 
 
 
 
 
 
The Law Society of Scotland’s response 
January 2016 
 

 
 

Consultation Response    



 

© The Law Society of Scotland 2016   Page | 1 

 
 
 
Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.    

 

We welcome the opportunity to consider and respond to the Scottish Law Commissions 

consultation on the Draft Third Party Right Bill. This response has been prepared on behalf 

of the Law Society of Scotland by members of our Obligations Sub-committee.    

 

General Comments 

We welcome and are supportive of the proposed Bill and recognise that this will represent a 

significant improvement and development on the current common law whereby the parties 

to a contract can create an enforceable right in favour of a third party, known as a jus 

quaesitum tertio.  We believe that putting this on a statutory footing will provide clarity and 

certainty.  We previously responded to the related discussion paper (157) on Third Party 

Rights in Contract.1  

 

Although we are supportive of the Bills policy intent, we do have a number of comments to 

put forward for further consideration.  The comments below largely represent tinkering at 

the edges but we consider that they would improve the clarity of the provisions and ensure 

                                                 
1
 http://www.lawscot.org.uk/media/301521/3-obl-slc-discussion-paper-157-on-third-party-rights-in-contract-lsos-

response.pdf 
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that it has the proper scope.  At some points, we have suggested alternative text. These are 

intended as illustrations of the points being made rather than proposed final text for the 

relevant sections.  

 

Rights and undertakings 

As it stands, the text of section 1 states sufficient rather than necessary conditions for the 

creation of a third party rights and so it is not necessarily exhaustive. It may therefore open 

the possibility of other kinds of rights being conferred on third parties (e.g. authority to act 

on behalf of one or both of the parties, immunity from liability etc.) which are not necessarily 

the correlatives of undertakings (assuming that an undertaking is a commitment to a course 

of conduct).  The explanatory notes, however, seem to suggest that these are necessary 

conditions for the creation of such a right. The issue should perhaps be clarified. 

 

Our preference is for a rule which is not limited to those rights which are the correlatives of 

undertakings. The text as it stands is much narrower than that found in the DCFR (II.-

9:301). It is not clear why the parties should not be able to confer other kinds of rights 

against themselves on the third party.  The desire to extend beyond rights to enforce a 

course of conduct is addressed to some extent by section 2(6) but it does not give a 

complete answer to the immunity problem. It is analytically cleaner to be able to prevent the 

liability from arising in the first place rather than to have it arise but block its enforcement, if 

that is what the parties want to do. Furthermore, such provisions do nothing about other 

kinds of rights.  This position might be achieved by the following wording, or something 

along similar lines: 

‘A person who is not a party to a contract acquires a right under it where the 

contracting parties’ intend to confer such a right’ 

 

On this approach, it would be for the courts to recognise a right when they see it, which is 

what we expect them to do elsewhere.  This approach to drafting would mean that there 

was no need for section 1(2). The bill could be drafted in terms of rights and invoking them 

rather than referring to one of the tripos of entitlement, right and undertaking which currently 

runs through the bill.  
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This tripos is perhaps liable to give rise to a touch of uncertainty as to how the three terms 

interact. For instance, section 3(1) might be read as providing that if the undertaking is 

cancelled or modified, the third party’s right/entitlement somehow survives. This sounds 

awkward but it does point to a plausible situation for which there should be room. 

 

If we take undertaking to be a commitment to future conduct, we can imagine a situation 

where A commits itself to do something and both B (the contractual counterparty) and T (a 

third party) acquire rights to enforce that conduct. In such a situation, there is a single 

course of conduct (and therefore presumably a single undertaking) which is the object of 

two rights. 

 

A and B may agree that B will no longer hold A to that undertaking and that should be 

effective but it doesn’t affect T.  This is easy to account for if the provisions focus on rights 

rather than undertakings because there is no need to say anything about the undertaking. 

The bill can just say that it is not possible for the third party’s right to be modified in certain 

cases. 

 

Structure of sections 3–5 

We confess to finding sections 3–5 a bit difficult to follow.  We suggest that those sections 

may be made clearer by starting with the general rule which all three sections seem to 

assume: outwith the circumstances covered by sections 3–5, the contracting parties may 

revoke or modify the third party’s right. 

 

Having done that, it might make sense to give the rule in section 4, which is the most wide-

ranging and the easiest to grasp: the parties may provide that the right is not vulnerable to 

revocation. The text of the old sections 3 and 5 could then be more clearly understood as 

applicable where no such provision has been made by the parties. 

 

jus quaesitum tertio   

We would suggest that consideration should be given to  whether the common law of   jus 

quaesitum tertio  should be abolished. 
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Comments on the provisions of the Bill 

We note that section 1(3) provides: 

 (3) In subsection (1)(b), “the relevant time” means—  

(a) the time when the contract was constituted, or  

(b) if the undertaking was added to the contract by a modification of its terms, the 

time when the modification was made. 

 

We do not think that modification requires to be addressed expressly. Its inclusion flows a 

matter of general principle: if parties are competent to do something at the outset, they are 

competent to adjust their arrangement to that effect at a later stage, provided that they are 

not detrimentally affecting a third party. In any case, an agreement to modify could easily be 

conceptualised as a fresh contract conferring the relevant right. 

 

As it stands, the text on modification is perhaps a touch problematic. Consider a term which 

confers on one of the parties an option to confer a right on a third party at its sole discretion. 

An example might be one allowing a main contractor to confer an immunity on an as yet 

unknown sub-contractor (the parties thinking this will give greater clarity rather than trying to 

define the sub-contractors to be caught when the contract is first drawn up). 

 

Our view is that such an option should be effective even if the other contracting party is not 

happy about it being exercised but there is at least a risk that such exercise would be 

tripped up by the interaction of s1(1)(b) and 1(3)(b). 

 

Section 2 Creation: further provision  

We note that section 2 (1) provides: 

(1) This section makes provision elaborating on section 1.  

  

Our view is that section 2(1) is unnecessary. The effect of the provisions are clear in their 

own terms and these words seem likely to invite questions about how to restrict them only 

to s 1 questions. Even if the third party right is limited to rights to demand conduct, s 2(5) 

seems unnecessary. An obligation to indemnify is simply a particular kind of conditional 

obligation to pay so it’s hard to see why it needs its own provision. 
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Section 3 Third party’s entitlement not subject to retroactive change 

We note that section 3 (1) provides: 

(1) No account is be taken of the cancellation or modification of an undertaking contained in 

a contract where and in so far as the undertaking is being enforced or otherwise invoked— 

(a) by virtue of a person’s third-party right to do so, and  

(b) in consequence of something happening or not happening prior to the 

undertaking being cancelled or (as the case may be) the modification being made. 

 

The text of section 3(1)(b) appears to limit the bar on modification to cases where the third 

party right is conditional or (at least) where there some identifiable factor which motivated 

the third party to invoke the right.  From the explanatory notes, it appears that this was not 

the intention. We do not consider that this protection should be so limited. If such an 

limitation is no desired, the words could be simply omitted, since a right can only be validly 

invoked when any suspensive conditions have been fulfilled.  We would suggest that 

drafting this section directly in terms of the third party’s right might be easier. Perhaps 

something along the lines of: 

‘A person’s third party right may not be modified once it has been invoked unless the 

contract made express provision conferring such a power on the contracting parties 

(either singly or jointly)’. 

 

Even if the existing text is largely retained, there is no need for it to refer to enforcement as 

well as invocation since a right cannot be enforced without being invoked. 

 

Section 5 Undertaking in favour of third party cannot be affected by modification or 

cancellation of contract after it has been relied on 

We note the wording of section 5.  The explanatory note is clearer than the draft provision. 

Again, we think this shows that it is preferable to draft the bill in terms of rights rather than 

obligations.  Were the provision to be drafted in terms of rights, a separate (3) would not be 

necessary.  The bill could just provide that the right could not be modified or revoked 

without the consent of the third party if the conditions were fulfilled. 

 

Section 6 Remedies available to third party  
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We note the wording of section 6.  We would suggest that, given that the bill is about third 

party right, the repeated application of sections to cases where a third party has a right 

seems unnecessary. It might it be possible to make provision along the following lines: 

‘A third party right may be enforced by any remedy which would be available were 

the rightholder a party to the contract.’ 

 

Section 9 Renunciation of third-party right 

We note that section 9 provides:  ‘A third-party right is extinguished if, and to the extent 

that, the person who has the right renounces it (expressly or implicitly)’.    

 

We are not entirely sure why this provision has been included. What is stated is a matter of 

general principle: rightholders can renounce their rights. If there is a more concern with lack 

of consent for any interference from the third party (as in the DCFR) then a provision that 

renunciation can be done retrospectively would be necessary. 
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