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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. 

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession 

We have a statutory duty to work in the public interest1, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom governments, parliaments, wider 

stakeholders and our membership.  

We welcome the opportunity to consider and respond to this Scottish Government 

consultation on secondary legislation proposals relating to Part 3A of the Land Reform 

(Scotland) Act 2003 – the community right to buy abandoned, neglected or detrimental land 

as introduced by the Community Empowerment (Scotland) Act 2015. This response has 

been prepared on behalf of the Law Society by members of the Planning Law Sub-

Committee.   

Question 1  

Do you agree with the above matters? 

Yes.  

Are there any matters you believed should be added? If so, please give details. 

We consider that it would be important for the Scottish Ministers to have regard to the 

Development Plan and any Supplementary Guidance of the Local Planning Authority. By 

this we mean that if the land is allocated for a particular purpose in the Development Plan 

or Supplementary Guidance then this is a relevant matter for Scottish Minsters to have 

regard to in deciding whether the land is eligible. Further, we also consider that whether the 

land is subject to an Extant Planning Permission is also a matter to which the Scottish 

Ministers should have regard. 

                                                 
1
 Solicitors (Scotland) Act section 1 
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Are there any matters you believed should be removed? If so, please give details. 

No. 

Question 2 

Do you agree that the above types of land should be land pertaining to land that is a 

person’s home? 

Yes. 

Are there any types of land that you believe should be added? If so, please give 

details.  

We consider that land containing service media or infrastructure for a home should also be 

included or there should be provision to allow this to remain in situ with all necessary rights.  

Whilst we understand the reference to land within the curtilage of a home, we are aware 

that the term ‘curtilage’ is not defined in the Act.  It may be helpful to at least refer to the 

case of Sinclair Lockhart Trustees v Central Land Board 1951 S.C. 258, where the term 

‘curtilage’ was described by Lord McIntosh as follows: “ground which is used for the 

comfortable enjoyment of the house or other building may be regarded in law as being 

within the curtilage of that house or building and thereby as an integral part of the same, 

although it has not been marked off or enclosed in any way. It is enough that it serves the 

purpose of the house or building in some necessary or reasonably useful way.”2 

Are there any types of land that you believe should be removed? If so, please give 

details. 

No. 

Are there any descriptions or classes of land that you believe should not be eligible 

for purchase by a Part 3A community body? If so, please give details.  

Although our response to question 1 is that the allocation of land within the Development 

Plan or Supplementary Guidance, or indeed having Planning Permission, as being one of 

the matters to which Scottish Ministers should have regard in deciding whether the land is 

eligible land, we also consider that consideration should be given to excluding from eligible 

land which falls within these categories.   

 

                                                 
2
 1951 S.C. 258, 264. 
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Question 3 

Do you agree with the above descriptions or classes of occupancy or possession 

which are, or are to be treated as, a tenancy for the purposes of Part 3A of the Land 

Reform (Scotland) Act 2003? If not, please explain. 

Are there any descriptions or classes of occupancy or possession which are, or are 

to be treated a, a tenancy, that you believe should be added? If so, please give 

details.  

Are there any descriptions or classes of occupancy or possession which are, or are 

to be treated as, a tenancy, that you believe should be removed? If so, please give 

details.  

We have no comments on Question 3.  

Question 4 

Do you agree that the regulator should be described as a person, body or office-

holder that has the power to carry out regulatory functions? 

Yes. 

Are there any persons, bodies or office-holders that you believe should be included 

in the definition of regulator, but are not listed above? If so, please give details. 

No. 

Are there any persons, bodies or office-holders that you believe should not be 

included in the definition of regulator? If so, please give details.  

No. 

Question 5 

Do you think the proposed dates are appropriate? If not, please explain. 

Yes. 

Question 6 

Do you think the proposed dates are appropriate? If not, please explain. 

Yes. 
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Question 7 

Do you agree with these proposals? If not, please explain. 

Yes.  

Question 8 

Do you agree with the above list of transfers or dealings? If not, please explain. 

Yes. 

Are there any that you believe should be added? If so, please give details. 

No. 

Are there any that you believe should be removed? If so, please give details. 

No. 

Question 9 

The above section sets out proposals surrounding the rights which are to be 

suspended when a valid application is made under Part 3A. Do you agree with these 

proposals? If not, please explain. 

Yes. 

Are there any other rights that you believe should be suspended? If so, please give 

details.  

No. 

Are there any of these rights that you believe should not be suspended? If so, please 

give details. 

No. 

Question 10 

Do you agree with these proposals? If not, please explain. 

Yes.  

Are there any other circumstances under which you believe a community body 

should be able to apply for reimbursement? If so, please give details. 

No. 
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Question 11 

Do you agree with these proposals? If not, please explain. 

Yes. 

Question 12 

Do you agree with these proposals? If not, please explain. 

Yes. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

For further information and alternative formats, please contact: 

Gael Scott 

Policy Executive 

DD: 0131 476 8117  

E: gaelscott@lawscot.org.uk  
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