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Introduction 

 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s legal profession. 

 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective legal 

profession working in the interests of the public and protecting and promoting the rule of 

law.  We seek to influence the creation of a fair and just society through our active 

engagement with the Scottish and United Kingdom Governments, Parliaments, wider 

stakeholders and our membership. 

 

The Law Society of Scotland’s Planning Law Sub Committee (the Sub Committee) 

welcomes the opportunity to respond to the Scottish Government’s consultation entitled 

‘Draft Planning Delivery Advice: Housing and Infrastructure’ and has the following 

comments to make. 

 

This consultation has been considered in some detail by members of the Sub Committee 

who provide legal services to all aspects of the housing industry from Planning and 

Environment Law advice, transactional advice, funding and house sales, as well as advice 

to local authorities and other public sector bodies. 

 

The Sub Committee was surprised at the timing of this consultation which was issued 

during the current independent review of the planning system. 
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The Sub Committee made a response to this review under separate cover. 
http://www.lawscot.org.uk/media/640446/plan-planning-review-2015-final.pdf 
 

 

Alastair McKie, Convener of the Sub Committee, Neil Collar and Michael Greig both 

members of the Sub Committee provided oral evidence to the Independent Planning 

Review in Glasgow on 23 February 2016. 

 

Regardless of the timing of this consultation, the Sub Committee did, however, find the draft 

advice helpful in focussing on delivery, both on the importance of housing and the 

requirement for supporting infrastructure. 

 

The Sub Committee however has concerns that aspects of the draft advice undermine the 

focus on delivery.  

 

Firstly, the approach taken in the draft advice is more akin to a discussion document than 

an advice note.  In consequence, the overall thrust is insufficiently clear, leaving it open to 

inconsistent interpretation. 

 

Secondly, to ensure delivery, the criterion of ‘marketability’ must be included in the 

“effectiveness” criterion, otherwise the draft advice allows sites which planning authorities 

may choose to rely upon its calculation of effective supply to frustrate development of other 

sites which could otherwise make an important contribution. 

 

Developer Contributions 

 

The position on developer contributions appears to be that the developer must pay for an 

ever increasing level of developer contributions. The Sub Committee consider that the draft 

advice does not provide sufficient guidance on the use of developer contributions.  

 

The Sub Committee is concerned that planning authorities are seeking to introduce 

standard charges for infrastructure contributions in circumstances where the policy tests will 

be difficult to meet.  This is particularly the case where cumulative contributions are being 

http://www.lawscot.org.uk/media/640446/plan-planning-review-2015-final.pdf
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sought by planning authorities. We are aware of at least one legal challenge by a developer 

against a planning authority in this regard. 

 

 

We believe that the draft advice should caution planning authorities that they may be 

rendering development unviable by seeking excessive contributions. 

 

 

We believe that great care must be taken to ensure that any contributions sought are 

reasonably related to infrastructure and are required by the development in question.  

There must be an assessment in each case as to whether or not the development in 

question is reasonably and sufficiently related to the infrastructure for which the contribution 

is required. 

 

 

We believe that developer contributions should be set out in detail in the local authority’s 

local development plan rather than supplementary guidance, particularly so because this 

will be subject to the development plan examination rather than consultation. Alternatively, 

Ministers should use their powers to scrutinise supplementary guidance – Town and 

Country Planning (Scotland) Act 1997, section 22(6)-(8). 

 

We also note that, once infrastructure is built there are doubts about whether developer 

contributions can be sought, i.e. whether the tests of Planning Circular 3/2012 can be met 

when the infrastructure is already in place.  

 

http://www.gov.scot/Resource/0041/00410382.pdf 

 

 For that reason, and by way of example, the Waverley Railway (Scotland) Act 2006 

amended Section 75 of the Planning etc. (Scotland) Act 2006 to enable contributions to be 

sought for the new railway for the period of 30 years from its opening.  The draft advice 

should address whether contributions can be recovered for new infrastructure after it has 

been built. 

 

http://www.gov.scot/Resource/0041/00410382.pdf
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Housing land supply  

From members’ experience, new settlements can take a good deal longer than anticipated 

in delivering housing unit numbers.  Research should be undertaken on whether there is an 

“optimism bias” towards such sites delivering the housing numbers originally anticipated.  

The research should also identify appropriate measures which should be taken to avoid any 

adverse impact on housing land supply.  

 

The housing land audit should be independently audited, rather than the existing 

discussions between councils and Homes for Scotland which excludes landowners and 

other interested parties. 

 

With reference to the calculation of the five year effective land supply calculation as outlined 

at table 1:5 on page 5 of the consultation document, while this calculation is 

straightforward, we ask Scottish Government to interrogate the circumstances where in the 

first year, one-fifth supply is not met and how the shortfall in that first year is then carried 

forward. 

 

Funding of infrastructure 

While we acknowledge the existence of other mechanisms for delivering infrastructure such 

as TIF, (Tax Increment Financing), there appears to be a limited appetite for this particular 

mechanism. 

 

We also understand the complex picture which arises with local authorities “front funding” 

and the consequence of there being a lack of appetite for accepting risk. Local authorities 

need to be given more encouragement by the draft advice to focus on delivering the 

infrastructure required for housing and other development in their area. 

 

 

 

With particular reference to proposed educational contributions, we understand that the 

cost of providing schools in Scotland is considerably more than that in England and Wales 

and this apparent anomaly should be investigated further. 
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Affordable Housing 

 

We note that the draft supports the allocation of sites for, in particular, Affordable Housing. 

This is we believe in conformity with other guidance. It should be made express that such 

allocations are for that specific purpose and such an allocation does not allow for nor 

support other types of housing development. 
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For further information and alternative formats, please contact: 

[Alan McCreadie] 
Law Reform 
DD: [0131 476 8188  
E: alanmcreadie@lawscot.org.uk 
 
The Law Society of Scotland 
Atria One 
144 Morrison Street 
Edinburgh 
EH3 8EX 
www.lawscot.org.uk 

mailto:alanmcreadie@lawscot.org.uk
http://www.lawscot.org.uk/

