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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

The Society’s Property and Land Law Reform Sub-committee welcomes the opportunity to consider and 

respond to the Scottish Governments consultation on Improving Transparency in land ownership in 

Scotland: a consultation on controlling interests in land.  The Sub-committee has the following comments 

to put forward for consideration. 

 

Workstream I: Defining controlling interest 

Chapter 1: Transparency of land ownership and controlling interests in Scotland 

Question 1: Do you have any comments about making information about persons with controlling 

interests in owners and tenants of land available? 

In general, we accept that there are benefits in ensuring greater transparency concerning the identity of 

underlying beneficial owners of land.  We also accept that although detailed information can be readily 

available for certain classes of owners through other public registers (e.g. in the case of UK limited 

companies, through supplying detail of persons with significant control pursuant to the provisions of the 

Small Business, Enterprise and Employment Act 2015, amending the Companies Act 2006 (“PSC 

Register”)), it can be more difficult to obtain this information in relation to other classes, e.g. overseas 

companies and parties who may have beneficial ownership of property held in trust either by trustees or by 

trustees for partnerships. We accept that the other reasons for transparency1 are valid. However, further 

clarity as to the desired outcomes of such transparency would be useful to help to ensure that the design of 

the legislation efficiently and effectively achieves those outcomes.  

 

1
 Set out in paras 18, 19 and 20 of Chapter 1 
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Chapter 2: Defining a controlling interest and who is a person with a controlling 

interest in a land owner or tenant 

Question 2: In your view, taking in to consideration the contents of this chapter and the associated 

annex C, what are the key considerations that Scottish Ministers should take in to account in 

defining a “controlling interest” or “persons with controlling interests in land owners and tenants” 

for the purposes of these regulations? 

How the term "controlling interest" is defined is of crucial importance. At its most basic this can involve two 

things. Either it can identify the beneficial owner of property, the natural person or persons who own 

property or it can identify the natural persons who have a “controlling interest” in property. The first aspect 

is the easiest to understand. If a non-natural entity owns land in Scotland then ownership can be traced 

back to the natural persons who own the non-natural entity (either directly or indirectly through other non-

natural entities). This is a commonly understood task which is recognised, for example, in anti-money 

laundering regulations. However, ownership itself may not provide the information that fulfils the Scottish 

Government’s objective. Ownership may not be the same as control. Take for example a limited company 

in the UK. The limited company may be owned by a family (which is not uncommon in family businesses). 

Each family member has a share in the business. Let’s assume 25% each. An ownership trace would 

reveal the four owners but it would not tell us which of those owners (one, a few or all) make decisions for 

the company. Many family companies have one family member who makes most of the decisions. Or, 

alternatively, they may have appointed a non-family member as a managing director to make day-to-day 

decisions on their behalf for the company. In this scenario a trace of ownership may not reveal who makes 

the decisions about how land is used in Scotland. 

If we take a second example: A UK company owns land in Scotland. It is owned 100% by a company 

registered in the Bahamas. That company is owned by a subsidiary of a US listed company. As a publicly 

listed company there is no one who owns more than 25% of the company in the Bahamas. Instead there 

are tens of thousands of individual shareholders and thousands of institutional shareholders. Again a trace 

of ownership may not reveal who makes the decisions about how land is used in Scotland. 

Examples like this would suggest that in order to meet the purpose of the legislation the Scottish 

Government should consider a register of controlling interest rather than beneficial ownership. However, 

this would mean a more complicated register. Beneficial ownership on the other hand is already a known 

quantity. There may be some beneficial ownership examples that would cause problems but that does not 

mean identifying the beneficial owners would not provide answers the majority of the time.  

With regard to controlling interest, it is noted that the position of the Scottish Government is that the 

meaning of the term is not to be constrained by how the term may have been used in other legislation. 

However, it is our view that it would be sensible to follow in so far as possible the requirements already in 

place in other legislation.2 The key considerations to be taken into account in defining a controlling interest 

 

2
 See paras 13, 14 and 15 of Chapter 2 
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in land and tenancies should relate both to the decision making process in relation to that land and also to 

any financial benefit derived from that land or tenancy. We accept that the decision making process may 

be “veiled” in the sense that decisions may be taken by a nominee director or nominee trustee but the input 

of the parties entitled to benefit financially from the decision making process may not itself be transparent. 

It may therefore be that the question of who has or can take financial benefit will be the more important of 

the two questions in relation to land. 

In defining “controlling interest” and “persons with controlling interests in land owners and tenants”, 

consideration should be given to the fact that the definitions will be applied to entities created under the UK 

jurisdictions and also the entities created under foreign jurisdictions. To be effective, the definitions need to 

be simple and robust enough to be applied in such varying circumstances. Further, if the legislation is to be 

reinforced with civil or criminal penalties, then the definitions need to be such that the imposition of a 

penalty following a failure to comply with the legislation is reasonable and just.   

Given the wide range of scenarios that the proposed legislation could apply to, we would recommend that 

the application of any proposed reporting obligations are modelled against a range of standard scenarios, 

such as those posited below. 

The difficulties in identifying the appropriate person or persons are further illustrated in the following 

examples. 

Scenario 1: Basic UK Limited Company 

A limited company in the UK owns land. It has a board of directors comprising five members and, being a 

medium sized private company, it has ten shareholders five of whom are directors and the other five are 

family members of directors.  

Which legal entity or person has "control" over the land? Is it: 

(a) The limited company which is a legal entity and therefore a legal person in its own right and 

executes deeds as a legal entity; 

 

(b) The Board of Directors who control the management of the company and take decisions for the 

company and can sign deeds and documents on behalf of the company; or 

 

(c) All the shareholders as individuals who in a commercial sense own the shares in the company and 

ultimately can have the right by resolution to remove the directors. 

Scenario 2: Offshore Companies with Nominee Directors 

A large tract of land is owned by a company registered in Luxemburg and known as Off The Shelf 123 

Limited. According to the Luxemburg records the directors are two individuals who work out of a firm of 

Luxemburg Chartered Accountants. A further search reveals that the shares in a Luxemburg company are 

owned by one of these directors and another limited company registered in Liberia. A further search 

discloses that the directors of the Liberian company are another two individuals who work out of a firm of 
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accountants in Liberia. It is obvious that the directors of these companies are merely nominees for some 

other party. Technically it could be said that these companies are controlled by the nominee directors at 

least on paper. Given that the offshore companies and the directors of them are in a non-Scottish/UK 

jurisdiction, how are they to be forced to disclose the identity of the individual or individuals who really have 

the commercial power to dictate what happens to the land? 

We would also note that if a two-part test of both control and beneficial interest is used, then this may result 

in multiple entries on the register in relation to the same interest. 

 

Workstream II: Practical aspects 

Chapter 3: Scope 

Questions 3-5:  

At first glance it might seem strange to include all land in the definition. Residential property, for the most 

part, is owned by individuals directly and they are the people who have control and are also entitled to any 

financial benefit derived from that land. The difficulty of excluding certain types of land and/or buildings is 

that one would inevitably have to have exceptions from the exclusions. One thinks of, for example, a 

limited company, limited partnership, partnership or trust who own a number of buy-to-let properties in 

circumstances where the directors or trustees are apparently nominees. These would be properties where 

the question of who had the controlling interest was clearly relevant. Accordingly we tend to the view that 

all land should be included. However, as the Registers of Scotland discloses the identity of all natural 

persons who own land, it may be worth including an exclusion that while all land is included in the register, 

there is no duty on natural persons to provide information as their identity is already known. It may also be 

appropriate to exclude land owned by public bodies.  Of course, if land changes ownership to a non-natural 

person then a non-natural person would need to provide information.  

Question 6: In your view, for the purposes of these regulations, should “land” have the same 

meaning used for Land Registration purposes? 

Yes, the definition of “land” should have the same meaning used for Land Registration purposes. 

Question 7: In your opinion, should the regulations also apply where the proprietor of land that is 

not recorded in the Register of Sasines or registered in the Land Register because either: (1) the 

property was acquired prior to the Register of Sasines commencing in 1617; or (2) they have 

acquired a personal right to property but have not yet register the deed in their favour in the Land 

Register? 

There are few properties now where title is not registered in the Sasine Register or Land Register. Some 

members of the Sub-committee have seen university titles however where this is the case. In view of the 

limited number of these titles and the fact that they are unlikely to be owned in a non-transparent manner it 
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is our view that the regulations should apply to pre-1617 non-registered ownership. As regards a so-called 

“personal right to property”, this most often arises where a party has died and executors or beneficiaries 

have not registered administrative or derivative title. There seems no reason why the regulations should 

not apply to the ultimate beneficiaries of a deceased’s estate. It is less clear why the regulations should 

apply to an executor or trustee acting purely in an administrative position on the death. The other possible 

category here is a party who has bought under a contract of sale and purchase (missives) but who does 

not as yet have a title. According to case law such a party would only have a personal right against the 

seller but would not have any sort of property right or interest.3  

Question 8: In your opinion, should the regulations apply where a tenant in a high value lease that 

is not a long lease (a lease of 20 years or fewer) falls within the definition of persons with 

controlling interests in land owners and tenants? 

The problem with applying the regulations to tenants of short term leases of high value is related to who is 

to have the responsibility of supplying the information. A lease of this type may be registered in the Books 

of Council and Session but if it is desired to conceal the existence of the lease it is not likely to be 

registered there or indeed anywhere. One might assume that all short term leases will be drawn up by 

solicitors. Solicitors owe duties of confidentiality to clients. If the regulations were to place a duty on 

solicitors say acting for tenants and/or indeed landlords to disclose the parties who had the controlling 

interest this would involve solicitors making enquiries. It is not always obvious that someone who is either a 

landlord or tenant is actually a nominee for someone else. On balance it is our view that the regulations 

should not apply to short term leases.  

Question 9: In your opinion, are there instances where natural persons who own land have an 

undisclosed relationship with another person who has a controlling interest in land? For instance if 

the land in question is an asset of a partnership or trust, or part of a trust arrangement? 

In so far as partnerships are concerned it is quite common for title to be taken in the name of all the 

partners or some of the partners expressly in trust for the firm itself. In such a case the disclosure will be 

evident from the title, namely that it is the partnership that has the beneficial or controlling interest and also 

the financial benefit. Similarly if title is taken in name of a body of trustees acting under someone’s Will or 

trust deed it should be clear from that deed that the beneficiaries have the financial interest ultimately. The 

decisions would normally be taken by the trustees but that is part of their fiduciary duties. Difficulties can 

arise in situations where there is what is known as a latent trust. This would arise where property is held by 

one party, be that individual, partnership or corporate entity but there is a back agreement, possibly not 

even in writing, stating that the property is actually held in trust for another person. Questions of latent 

trusts have arisen most often in insolvencies where the bankruptcy trustee takes the title of the bankrupt’s 

property tantum et tale (i.e. subject to any restrictions or trusts affecting the bankrupt). This has always 

been the law and it is also enshrined in bankruptcy legislation. In an insolvency context it is of course easy 

 

3
 Burnett's Trustee v Grainger 2004 SC (HL) 19 
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to see why a bankrupt might state, for example, that although title to the house is in his name he holds it 

actually in trust for his wife or some other relative. A bankruptcy trustee will look at any documentation 

which might justify this but if there is no documentation a bankruptcy trustee is unlikely to accept that there 

is such a trust.  

Chapter 4: Where the information should be held and what information should be 

disclosed 

Questions 11-13: Where the information should be held 

We consider that a new register is necessary. We are firmly against having this information registered in 

the Land Register and appearing as another section in a registered title sheet. The purpose of the 

regulations is not to frustrate ordinary property transactions be they in respect of residential property or 

commercial property but to force disclosure of information. We can see that if the information was supplied 

in a title sheet, purchasers of property or their advisors would be cautious and could raise difficult 

questions as to who should in fact be signing any deeds and whether any other consents from other parties 

“in the background” were necessary. It is our view that neither the regulations nor breach of the regulations 

should in any way affect the ownership as disclosed in the Land Register.  

The disadvantages of the new register will be the potential costs of setting up, maintaining and enforcing 

the register. We think that it is important that the register is set up on a basis that will enable the register to 

be established, maintained and enforced at an appropriate cost. 

Questions 14-26: The information to be disclosed 

It seems there would be little point in simply having a Register that provided a name if there was no 

method of contacting that person. In our view the information to be kept in the new Register should be the 

same as the PSC Register.  We also consider that the information should disclose the nature and extent of 

the controlling interest. 

It is also our view that if there is to be a public register then it will not have great value unless the 

information is kept up-to-date. However, given the nature of what is trying to be registered, there will be a 

range of ““difficult interests" where, particularly if the interest includes beneficial interests, there will be the 

potential for several changes of control, without any change in registered owner. We would therefore 

suggest an obligation to submit an update to the register on: 

(i) A transfer of the interest; 

(ii) The grant of a security; 

(iii) Request.  

The question of who is to be responsible for keeping the information up-to-date is more difficult. The 

obvious parties would be the party who has the controlling or beneficial interest and the nominee or trustee 

as they will know whether there has been a change.  
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It is accepted that there are bound to be sensitivities and confidentiality questions arising. There will be 

instances in which the information about the nature and extent of a controlling interest is commercially 

sensitive and should not be revealed.  

 

Workstream III: The duty to provide the information and sanctions for non-
compliance 

Chapter 5: The duty to provide information 

Questions 27-30: Who should the duty apply to  

We agree that the duty to provide information cannot be an absolute duty on the part of the legal owner or 

possibly tenant. There are cases where ownership appears to be, for example, in the name of an offshore 

company and the offshore company itself appears to be owned by two other offshore companies. 

Somewhere behind all of this there may be an individual or other legal entity who or which is actually the 

beneficial owner with the ultimate decision making role. We are of the view that the duty should not apply 

to tenants in high value unrecorded leases. The duty should not apply to executors or trustees who are 

simply winding up an estate.  

Questions 31-34: Who should the duty apply to  

The primary duty should be on the person or persons who have the controlling interest. It has to be 

accepted that enforcing a duty in respect of offshore persons or offshore companies will be difficult – and, 

perhaps, impossible. The alternative is that the duty is on the legal owner; however, this also presents 

practical difficulties. The legal owner may not know if the controlling interest has changed. If we take the 

example of a legal owner which is a UK company which is owned 100% by a foreign trust, then any change 

to the trust may not be known by the UK company. The more complicated the structure, the harder it will be 

for a UK company to know of any changes to non-natural entities in other parts of the world. The whole 

point of offshore structure is to prevent information in relation to the party with the controlling interest. If the 

duty is placed on the party with the controlling interest then that party must be capable of easy 

ascertainment. This will not always be the case. And it may open up the possibility that if anyone wished to 

avoid disclosing information they will use a foreign non-natural entity as part of their ownership structure so 

that they can change the controlling interest without the legal owner knowing about it.  

Questions 35-41: Who should the duty apply to 

The suggestion that a duty might be placed on intermediaries such as solicitors or accountants is noted. 

Plainly questions of client confidentiality arise here not just in relation to the identity of the party with the 

controlling interest but also in relation to the nature of that controlling interest and the percentage of that 

beneficial ownership. If the duty is placed solely on the person with the controlling interest then it is 

possible that that party will simply instruct the professional (accountant or solicitor) to deal with the matter 

and make the disclosure. That of course is a situation which is distinct from placing a duty expressly on the 
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intermediary irrespective of any instruction or wishes of the party with the controlling interest. We are not in 

favour of placing a direct duty on intermediaries such as solicitors or accountants to provide the 

information. These parties act in a private capacity and not in a public capacity. The purpose of the 

regulations is to provide information for the public. Any duty therefore should, in our view, be restricted to 

the party with the controlling interest and/or the nominee or trustee.  

In any event it will not always be obvious to an intermediary such as an accountant or a solicitor who has 

the final say or the beneficial financial interest. As discussed above the UK non-natural entity may not 

know of a change in a controlling interest. The solicitor or agent is even further removed from this process 

and cannot be expected to know something that their UK non-natural entity may not know either. The 

imposition of a direct duty could entail lengthy enquiries being made with no obvious clear answer at the 

end of the day. Presumably it would not be the intention of the Scottish Government to pay intermediaries 

for carrying out such diligence and one has to assume that the beneficial owners themselves would not 

necessarily pay for this investigation if it was as a result of a direct duty on the intermediary as opposed to 

an instruction from the controlling party to the intermediary. 

Questions 42-44: When the duty should apply 

It is accepted that the identity of the party with the controlling interest may change from time to time in 

situations where the ownership as disclosed in the Land Register remains the same. There should be a 

duty to update the information when a new party becomes someone with a controlling interest. However, 

this will run into same problems as above. There may be a duty, but it could apply to foreign parties and, as 

such, be effectively unenforceable.  

Question 45: In your view, should a civil penalty be imposed for failure to comply with any of the 

duties contained in the regulations? 

We note that the duty to take reasonable care to comply and provide accurate information is to be 

enforceable by civil penalty. We accept that this should be the case. This view is predicated on the basis 

that the duty applies to the party with the controlling interest or the nominee or trustee and not to 

intermediaries such as solicitors or accountants.  

Question 46: In your view, should failure to comply with any of the duties contained in the 

regulations be a criminal offence? 

No. On balance our view is that a failure to comply with registration requirements should not constitute a 

criminal offence. Given the difficulties in identifying who in fact is in “control”, we do not think a criminal 

sanction would be effective or justified, particularly considering the potential harm involved should there be 

a failure to comply.  

Questions 47-49: Land Registration condition 

As we have already indicated, our view is that the regulations should not in any way affect ownership in the 

sense of land registered ownership. We are therefore not in favour of a regulation to the effect that an 

application for land registration should be rejected if the applicant fails to supply information. It is accepted 
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that there should be sanctions for non-compliance with the regulations but that these should be restricted 

to the civil penalties and/or civil/criminal penalties so determined as appropriate.  

Questions 50-52: Challenge and exemptions 

It is our view that there should be provision for privacy exemptions along the lines provided for in the PSC 

Register.  

Chapter 6: Assessing impact 

Question 53: Equality impacts 

We do not consider there are any potential impacts in relation to equality issues.  

Question 54: Business and regulatory impacts 

If the duty is placed on intermediaries such as solicitors or accountants then there are clearly potential cost 

and burden implications. If the duty is placed on the persons with the controlling interest but they choose to 

instruct solicitors or accountants or some other intermediaries to make the disclosure then there will also 

be cost and burden implications.  

Question 55: Privacy impacts 

There will obviously be privacy issues if parties with controlling interests are bound to disclose the nature 

and extent of that controlling interest. We look forward to seeing the Privacy Impact Assessment.  

Question 56: Environmental impacts 

We doubt if there are any impacts on the environment in relation to these issues. Potentially if an 

environmental issue, such as pollution, already exists the fact that the party with the controlling interest 

discloses her or its identity could have a beneficial effect.  

 

Further comments  

As a suggestion to counter some of the difficult questions and practical issues raised in our response, we 

wonder whether there is any benefit in the Scottish Government considering a reactive power rather than 

(or along with) a prescriptive register. A prescriptive register requires an identified party to provide certain 

prescribed information on set circumstance. As we have discussed, there are difficult questions to answer 

about who should provide information, what information they should provide, when they should provide it 

(both initially and to keep it up-to-date). Any register that is linked to set circumstance such as registration 

or a change in controlling interest will have problems with ensuring the information in the register is current. 

How will a person know they are receiving the right information? If information was only updated when the 

legal owner changed then it may be months or years out of date. If information updated when controlling 
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interest changed then the controlling interest may be out of date as foreign entities have not provided an 

update. We would suggest that the register can also (or perhaps only) be updated by a person requesting 

the information from the legal owner with the legal owner then facing penalties if it does not provide the 

information and update the register in a set period of time. There should also be exclusions for the legal 

owner to not provide the information such as (1) the information has not changed; (2) the information is 

private (for example it may involve a national security or safety issue (e.g. reveal identity of a victim of a 

crime whose identity needs to be protected); or (3) the request is vexatious. A reactive approach will help 

persons know who to ask to begin the process, when they will receive information, and what will happen if 

they do not. This power may be far more valuable to them than a prescriptive approach where information 

may not be relevant or current. A reactive power would also be a way of making the register financially 

efficient, i.e. the cost of the register would be more proportionate to the value added.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

For further information, please contact: 

Gael Scott 

Policy Executive, External Relations Team 

Law Society of Scotland 

DD: 0131 476 8117 

gaelscott@lawscot.org.uk 

 


